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PART I: 

VOLUNTARY AGREEMENTS FOR DEFENSE 
PREPAREDNESS PROGRAMS 

Executive Order delegating authority - 

PRESIDENTIAL TRANSITION 

CSC establishes certain temporary positions; effective 
1-14-77 _____ 

DRUG ABUSE PREVENTION, TREATMENT, AND 
REHABILITATION 

HEW/PHS proposes formula grants to States; comments 
by 2-28-77—... ..- . 

COAL MINE HEALTH 

HEW/CDC announces availability of roentgenographic 
interpretation proficiency examinations_ _— 

COPYRIGHTS 

Library of Congress/Copyright Office regulations for filing 
of public broadcasting license agreements, termination 
of grants covering extended renewal terms and use of 
records for compiling mailing lists; effective 1-14-77.... 

STUDENT LOANS 

HEW/OE amends authorization provisions for special 
allowances during certain period --- 

LOCOMOTIVES . 

DOT/FRA proposes wheel slip/slide indicator standards; 
comments by 3-1-77.. ........ 

INTERLOCKING BANK RELATIONSHIPS 

FRS rules on permissible participation by certain em¬ 
ployees of member banks ......—. 

PENSION PLANS AND SERVICE CORPORATION 

FHLBB amends operational provisions; effective 

NATIONAL FOREST SYSTEM 

USDA/FS establishes uniform system of provisions on 
prohibited acts; effective 2-15-77. ..... ...._ 

OUTER CONTINENTAL SHELF 

Interior/BLM issues proposed OCS planning schedule.... 

HONEY 

USDA/CCC proposes determinations on 1977 crop price 
support program; comments by 2-14-77 _...___... 


2947 

2949 

2986 

3030 

2962 

2963 

2994 

2951 

2952 

2956 

3034 

2980 
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reminders 


(The items in thin list were editorially compiled u an aid to Pk&cral Rccssrc* users. Inclusion or exclusion from this list has 
significance. Since this list Is Intended as a reminder, tt does not Include effective dates that occur within 14 days of publication.) 


oo legal 


Rules Going Into Effect Today 


DOT/FAA—Airworthiness directives; Boe¬ 
ing 737 Series Airplanes. 55860; 

12-23-76 

Justice—LEAA—Confidentiality of Indent!- 
fiabla research and statistical informa¬ 
tion 54846; 12-15-76 


List of Public Laws 


Non: No public bills which have become 
law were received by the Office of the Federal 
Register for Inclusion in today's Lust or 
Public Laws. 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice. 41 FR 32914. August 6. 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/FDA 



HEW/FOA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 


Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register. National Archives and Records Service. General Services Adminis¬ 
tration. Washington. D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 



Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
^ lb ah' hoUd * yt >‘ Office of the Federal Register. National Archives and Records Service. General Services 

(Wa Administration. Washington. DO. 30408. under the Federal Register Act (46 Stat. 500. as amended; 44 U8C. 

ch 15) and the regulations of the Administrative Committee of the Federal Register (l CFR Oh. I). Distribution 
!* made only by the Superintendent of Documents. U-B. Government Printing Office. Washington. D.O. 20402. 

The Pkossal Rcotera provides a uniform system for m ak in g available to the public regulations and legal notices Issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest Documents are oo file for public inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the Iseutng agency. 

The Pxdcsal Resist** will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
la advance. The charge for Individual copies Is 75 cents for each Issue, or 78 cents for each group of pages as actually bound 
Remit check or money order, made payable to the Superintendent of Documents. UJB. Government Printing Offloe. Washington. 
DO. 20402. 


There are no restrictions on the republlcatton of material appearing in the Fdesal Rksxbtk*. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscriptions and distribution _ 202-783-3238 

"Dial • a • Regulation" (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day's 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections .. 523-5286 

Public Inspection Desk .. 523-5215 

Finding Aids __ 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register." 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids. . 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents.... 
Index ..... 

PUBLIC LAWS: 

Public Law dates and numbers. 

Slip Laws. 

U.S. Statutes at Large..... 

Index -- 

U.S. Government Manual.!. 

Automation ... 

Special Projects.— 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


HIGHLIGHTS—Continued 


FARM MARKETING QUOTA AND ACREAGE 
ALLOTMENTS 

USDA/ASCS amends provisions (or "on-farm determina¬ 
tions" of acreage and compliance; effective 1-13-77. __ 2973 

SORGHUM AND WHEAT 

USDA/CCC regulations governing 1976 program: effec¬ 
tive 1-13-77 ... 2977 

EDUCATIONAL AGENCIES AND INSTITUTIONS 

HEW/OE proposed collection of information and data 
acquisition activity; comments by 2-14-77 .... 3031 

BRIDGE TOLLS 

DOT/FHWA issues procedural rules to expedite proceed 
mgs: effective 1-14-77 ..„.. 2964 

NATIONAL SCHOOL LUNCH PROGRAM 

Agriculture/FNS clarifies provisions for reimbursement 
payments; effective 1-12-77 .... 2971 

WORKER ADJUSTMENT ASSISTANCE 

Ubor proposes provisions on certification of eligibility; 
comments by 2-10-77 . 2981 


HEW/NIH; Epilepsy Advisory Committee, 3-22-77 - 

Workshop of the Nutrition Study Section. 2-22 thru 

2-25-77 ... 

Workshop on Genetics-Epidemiology Cancer Risk 

Assessment Methods, 2-8-77 .. 

Joint Board for the Enrollment of Actuaries; Advisory 
Committee on Joint Board Actuarial Examinations. 

1-28-77 .. 

NSF: Project Directors of the Student Science Train¬ 
ing Program, 2-11 and 2-12-77 .... 

Science Education Projects Advisory Panel. Sub¬ 
panel on Field Center Operation of the NSF 
Chautaugua-Type Short Courses for College 

Teachers, 2-3 thru 2-5-77 ...... 

National Study Commission on Records and Docu¬ 
ments of Federal Officials. 1-24-77 . 

USDA: Poultry Health Advisory Committee, Fowl 

Plague Subcommittee. 2-2-77 .... 

Poultry Health Advisory Committee, 1-25-77 .... 


3030 

3030 

3030 

3036 

3041 

3041 

3034 

3009 

3009 


CHANGED MEETINGS— 

Office of Science and Technology Policy: 

Intergovernmental Science, Engineering and Tech¬ 
nology Advisory Panel, 1-21-77 ___ 3036 


PART II: 


BOARD MEETINGS— 

CAB proposes provisions on public access; comments by 
2-14-77 . 2995 

MEETINGS— 

Commerce/DIBA: President's Export Council. Sub- 
committee on Export Administration, 1-31 and 

2-1-77 . 3010 

NOAA: Western Pacific Fishery Management Council, 

1-19 thru 1-21-77 _ 3012 

DOD: Wage Committee, 3-1. 3-8, 3-15, 3-22, and 

_ 3-29-77 . 3014 

ERDA; Study Group on Global Environmental Effects 
of Carbon Dioxide. 1-29-77 ...... .... 3015 


PROTECTION OF HUMAN SUBJECTS 

HEW report and recommendations on biomedical and 
behavioral research involving prisoners; comments by 
3-15-77 . ........ 3075 

PART III: 

FREEDOM OF INFORMATION 

HEW/FDA revises certain provisions; effective 2-14-77 3093 

PART IV: 

COLLEGE HOUSING 

HUD/FHC proposes loan program; comments by 

2—14—77 _„______ 3111 
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HIGHLIGHTS—Continue 


PART V: 

CONFLICT OF INTEREST 

DOT revises provisions on ethical conduct of employees; 
effective 1-14-77. ....-. 3117 


PART VI: 

MINIMUM WAGES 

Labor/ESA publishes general wage determination de¬ 
cisions for Federal and federally assisted construction ... 3131 


contents 


THE PRESIDENT 

Executive Orders 

Voluntary agreement* for defense 
preparedness programs; delega¬ 
tion of authority - 2347 

EXECUTIVE AGENCIES 

ACTUARIES, JOINT BOARD FOR 
ENROLLMENT 
Notices 

Meeting: 

Joint Board Actuarial Examina¬ 
tions, Advisory Committee... 3036 

AGRICULTURAL MARKETING SERVICE 
Rules 

Eggs, egg products, poultry and 
rabbits; inspection and grading 

standards __ 2068 

Lemons grown In Arts, and Calif 2077 

AGRICULTURAL STABILIZATION ANO 
CONSERVATION SERVICE 

Rules 

Acreage and compliance, determi¬ 
nation; marketing quotas and 
acreage allotments ...- 2973 

AGRICULTURE DEPARTMENT 

See also Agricultural Marketing 
Service; Agricultural Stabiliza¬ 
tion and Conservation Service; 
Animal and Plant Health In¬ 
spection Service; Commodity 
Credit Corporation; Food and 
Nutrition Service; Forest Serv¬ 
ice 
Rules 

Authority delegations by Secretary 
and General Offi „*ers : 

Assistant Secretary for Conser¬ 
vation. Research, and Educa¬ 
tion; National Forest System. 

prohibited acts .. 2968 

Notices 

Meetings: 

Poultry Health Advisory Com¬ 
mittee. Fowl Plague Subcom¬ 
mittee __ 3009 

Poultry Health Advisory Com¬ 
mittee. Mycoplasmosis 8ub- 
mittee - 3009 

ANIMAL ANO PLANT HEALTH 
INSPECTION SERVICE 

Rules 

Livestock and poultry quarantine: 

Scabies in cattle __ 2949 

Meat and poultry Inspection, man¬ 
datory: 

State designations: application 
effective dates of Federal pro¬ 
visions - 2949 


tr 


BLIND AND OTHER SEVERELY HANOI- 
CAPPED, COMMITTEE FOR PURCHASE 
FROM 

Notices 

Procurement list, 1977; additions 
and deletions (2 documents) ... 3012 

CIVIL AERONAUTICS BOARD 
Proposed Rules 

Conduct standards.. 2999 

Sunshine Act implementation ; 
public access to Board meetings . 2995 

Notices 

Hearings, etc.: 

International Air Transport As¬ 
sociation _ 3010 

CIVIL SERVICE COMMISSION 

Rules . 

Excepted service; 

Presidential transition, tempo¬ 
rary schedule C positions- 2949 

Notices 

Noncareer executive assignment*: 
Transportation Department.... 3010 

COMMERCE DEPARTMENT 

See Domestic and International 
Business Administration; Mari¬ 
time Administration; National 
Oceanic and Atmospheric Ad¬ 
ministration. 

COMMODITY CREDIT CORPORATION 

Rules 

Loan and purchase programs ; 

Sorghum and wheat; 1976 dis¬ 


tress loans_ 2977 

Proposed Rules 

Loan and purchase programs: 

Honey. 2980 


COMPTROLLER Of CURRENCY 

Ru'es 

Office description, procedures, and 
public information: 

Records request; Director for 
Communications_ 2960 

COPYRIGHT OFFICE. LIBRARY Of 
CONGRESS 

Rules 

Copyright owners and broadcast¬ 
ing entities; license agreements, 
termination of grants covering 
extended renewal terms, and use 
of records for mailing list*_ 2962 


CUSTOMS SERVICE 
Notices 

Countervailing duty petitions; 

Tomatoes and tomato concen¬ 
trates. canned, from Italy__ 3044 

DEFENSE DEPARTMENT 

Notices 

Meetings: 

Wage Committee- 3014 

DISEASE CONTROL CENTER 
Proposed Rules 

Respiratory protective devices; 
permissibility tests: 

Gas and vapor respirators, 
single-use; hearings- 2986 

Notices 

Coal mine health; roentgeno- 
graphic interpretation profi¬ 
ciency examination; availa¬ 
bility - 3030 

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 

Noticos 

Meeting: 

President's Export Council, Ex¬ 
port Administration Subcom¬ 
mittee ... 3010 

EDUCATION OFFICE 
Rules 

Higher education and vocational 
students, low interest loans: 
Emergency Insured student 
loans; special allowances_ 2963 


Notices 

Applications and proposals, clos¬ 
ing dates; 

Career education program- 3031 

Information collection and data 
acquisition activity; description; 
Inquiry__ 3031 


EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Notices 

Employment transfer and business 
competition determinations; fi¬ 
nancial assistance applications. 3036 

Unemployment compensation, 
emergency: 

Federal supplemental benefits; 
Alabama_ 3037 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Notices 

Minimum wages for Federal and 
federally-assisted construction; 
general wage determination de¬ 
cisions. modifications, and su¬ 
persedeas decisions_ 3131 
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ENERGY RESEARCH AND 

DEVELOPMENT ADMINISTRATION 

Rules 

Procurement: contract cost prin¬ 
ciples - 2963 

Notices 

Meeting: 

Global Environmental Effects of 
Carbon Dioxide_ 3015 

ENVIRONMENTAL PROTECTION AGENCY 

Notices 

Pesticide registration: 

Benzene hexachloride <BHC); 
correction_ 3015 

ENVIRONMENTAL QUALITY COUNCIL 
Notices 

Environmental statements: avail¬ 
ability, etc_ 3012 

FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Notices 

Disaster and emergency areas: 

Arkansas ...._ 3034 


FEDERAL ENERGY ADMINISTRATION 

Notices 

Consent orders: 

Dow Chemical Co _- 3015 

FEDERAL HIGHWAY ADMINISTRATION 
Rules 

Bridge toll proceedings; Just and 
reasonable rates; determina¬ 
tion --- 2964 


FEDERAL HOME LOAN BANK BOARD 


Rulos 

Federal Savings and Loan Insur¬ 
ance Corporation: 

Pension .plans and service cor¬ 
porations: Board rulings and 
operations ___ 


Notices 

Applications, etc.: 

Citizens Federal Savings k Loan 
Association, Fla_ 


2952 


3016 


FEDERAL HOUSING COMMISSIONER— 
OFFICE OF ASSISTANT SECRETARY 
FOR HOUSING 

Rules 

Mortgage and loan insurance 
programs: 

Mortgage proceeds disburse¬ 
ment; correction _ 2954 

P'oposed Rules 

College housing: loans; construc¬ 
tion or acquisition of dormito¬ 
ries. fiscal year 1977 program.. 3111 

FEDERAL POWER COMMISSION 

Rules 

Policy and interpretations: 

Natural gas dedicated to inter¬ 
state commerce; National 
rates for Jurisdictional sales; 
correction _.... 2954 


Notices 

Hearings, etc,: 

Alabama Power Co _ 3016 

Cities Service Gas Co_ 3016 

Columbia Gas Transmission 

Corp _ 3017 

Diamond Shamrock Corp _ 3017 

Kansas-Nebraska Natural Gas 

Co., Inc _ 3018 

Natural Gas Pipeline Co. of 

America _ 30 id 

Northwest Pipeline Corp _ 3020 

Public Service Co. of Indiana, 

Inc. and Southern Indiana 

Gas k Electric Co _ 3021 

Public Utilities and Natural Gau 
Companies; policies and in¬ 
terpretations ; order denying 

rehearing _ 3022 

Texas Gas Transmission Corp. 3020 
Transcontinental Gas Pipe Line 
Corp - 3021 


FEDERAL RAILROAD ADMINISTRATION 

Proposed Rules 

Employee hours of service; sleep¬ 
ing quarters construction; ex¬ 
tension of lime __ 2994 

Locomotive inspection; wheel slip/ 
slide indicators _ 2994 

Notices 

Loan guarantee applications: 

Chicago. Rock Island k Pacific 
Railroad Co _ 3044 


FEDERAL RESERVE SYSTEM 
Rules 

Bank holding companies: 

Shares, acquisition; correction. 2951 
Banks; Interlocking relationships; 

minority banks. _ 2951 

Equal credit, truth-in-lending etc.; 
authority delegations, etc_ 2950 

Notices 

Board actions; applications and 

reports- 3023 

Applications, etc.: 

Audubon Investment Co_ 3024 

Dunn Shares, Inc_ 3025 

Northwest Arkansas Banc- 

shares. Inc_ 3025 

Republic of Texas Corp. 12 docu¬ 
ments) _ 3025 

Royal Trust Bank Corp_ 3025 

Southeast Banking Corp. And 
Exchange Bancorporatlon, 

Inc- 3026 

Texas Commerce Bancsharcs. 

Inc-.-... 3027 


FEDERAL TRADE COMMISSION 
Proposed Rules 

Procedures and practice rules: 
Rulemaking record; documents 
included ... 2980 

Notices 

Consent agreement; cease and 
desist: 

Bryson Implement Co. et al _ 3027 


FISH AND WILDLIFE SERVICE 
Rules 

Endangered and threatened spe¬ 


cies; fish, wildlife, and plants: 

Otter. Southern Sea _I* 2965 

FOOD AND DRUG ADMINISTRATION 
Rules 

Freedom of Uiformation _ 3093 

Proposed Rules 

Animal drugs, feeds, and related 
products: 

Chloroform; correction-. 2981 

Notices 


Food additives; petitions filed or 
withdrawn: 

Abbott Laboratories; correc¬ 
tion . 3029 

Bis mark Enterprise__ 3029 

Human drugs: 

Benylin expectorant; hearing: 

correction _ 3030 

Sulfonamide ophthalmic oint¬ 
ments and solution, certain; 
correction-- 3029 

FOOD AND NUTRmON SERVICE 

Rules 

School lunch program. National: 
Reimbursement payments. 2971 

FOREST SERVICE 

Rules 

National Forest System; prohibi¬ 
tions, rewards and Impound¬ 


ments. etc-..._1. 2956 

Notices 

Authority delegations: 

Regional Foresters_ 3009 


Environmental statements; avail¬ 
ability. etc.: 

Borax mining access road for 
Quartz Hill Prospect, Alaska. - 3009 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Disease Control Center; 
Education Office; Food and Drug 
Administration; National Insti¬ 
tutes of Health; Public Health 
Service. 

Proposed Rules 

Human subjects, protection: 

Prisoner research and National 
Commission report and rec¬ 
ommendations availability ; 
extension or time. .. 3075 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See also Federal Disaster Assist¬ 
ance Administration; Federal 
Housing Commissioner—Office 
of Assistant Secretary for Hous¬ 
ing. 
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Hearing assignments- 3045 
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Certification of eligibility- 2981 
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"THE FEDERAL REGISTER—WHAT IT 
IS AND HOW TO USE IT" 

Briefings at the Office of the 
Federal Register 

(For Details, See 41 FR 46527, Oct. 21. 1976) 
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CUMULATIVE LIST OF PARTS AFFECTED DURING JANUARY 
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Federal Regulations affected by documents published to date during January. 
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presidential documents 


Title 3—The President 


Executive Order 11956 


January 13, 1977 


Relating to Voluntary Agreements 


By virtue of the authority vested in me by section 708 of the Defease Production 
Act of 1950, as amended (50 U.S.C. App. 2158) and section 301 of title 3 of the 
United States Code, and as President of the United States of America, section 501 of 
Executive Order No. 10480 of August 14, 1953, as amended, is amended to read as 
follows: 

“Sec. 501 (a) The functions conferred upon the President by section 708 (c) (1) 
and (d) of the Defense Production Act, as amended, are hereby delegated to the 
Administrator of General Services and, subject to the provisions of section 101 of this 
order, to the Secretary of Defense, the Secretary of the Interior, the Secretary of 
Agriculture, the Secretary of Commerce, and the Secretary of Transportation, except 
that for the purposes of carrying out the objectives of Title I of the Act, the authority 
granted in section 708 (c) (1) of the Act shall be exercised only by the Administrator 
of General Services. 

M (b) The functions conferred upon the President by section 708 (d) of the 
Defense Production Act and delegated under section 501 (a) of this order, relating 
to the establishment of advisory committees, shall be exercised only after consultation 
with, and in accordance with guidelines and procedures established by, the Director of 
the Office of Management and Budget.”. 



The White House, 

January 13, 1977. 


[FR Doc.77-1490 Filed 1-13-77:11:35 am] 
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rules and regulations 


This tecUoft of tho FEDERAL REGISTER contains regulatory documents bavin* general applicability and legal effect moat of which are 
Keyed to end codified In the Code of Federal Regulations, which Is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ere listed in the firs* FEOERAL 
REGISTER issue of each month. 


Title 5—Administrative Personnel 
CHAPTER I—CIVIL SERVICE COMMISSION 
PART 213—EXCEPTED SERVICE 

Establishment of a New Temporary 
Schedule C 

Part 213 is Amended to add a new 
Temporary Schedule C authority to Sub¬ 
part B to facilitate the orderly transition 
of duties as a consequence of a change 
in Presidential administration. 

Effective on January 14. 1977, a new 
1 213.3302 is added as set out below: 

§213.3302 Temporary Schedule C po¬ 
sition* during n Prcmidcnttiftl tranai- 
tion. 

(a) An agency may establish tempo¬ 
rary positions necessary to assist a de¬ 
partment or agency head during the pe¬ 
riod immediately following a change in 
Presidential Administration. 8uch posi¬ 
tions shall be either: 

< 1 > Identical to an existing Schedule 
C position if Intent to vacate that posi¬ 
tion has been stated by management or 
the present incumbent, such position to 
be designated as Identical Temporary 
Schedule C <ITC): or 

12) A new temporary Schedule C posi¬ 
tion, to be designated New Temporary 
Schedule C <NTC), when it is deter¬ 
mined that the department or agency 
head’s needs cannot be met through ea- 
Liblishment of an Identical Schedule C 
position and a plan for use of such posi¬ 
tions has been submitted to and ap¬ 
proved by the Civil Service Commission. 

«bJ Service under this authority may 
not exceed 90 days. No new appoint¬ 
ments may be made under the authority 
after May 1. 1977. These positions must 
be of a confidential or policy determining 
character, and are subject to instruc¬ 
tions issued by the Civil Service Com¬ 
mission. 

I & US.C. »«». 3301, 3302.1 

The Civil 6ervicc Commission has de¬ 
termined thaf this document does not 
contain a major proposal requiring 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821 and 
OMB Circular A-107. 

Unxtxd States Civil Seav- 
ici Commission. 

James C. 8pry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.77'1206 Filed I -13- 77;8 45 amt 


Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE, DEPARTMENT 
OF AGRICULTURE 

SUBCMAPTER C—INTERSTATE TRANSPORTS 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

PART 73—SCABIES IN CATTLE 

Areas Quarantined 

These amendments quarantine a por¬ 
tion of Potter County in Texas, and a 
portion of Weld County in Colorado be¬ 
cause of the existence of cattle scabies. 
The restrictions pertaining to the inter¬ 
state movement of cattle from quaran¬ 
tined areas as contained in 9 CFR Part 
73. as amended, will apply to the areas 
quarantined. 

Accordingly. Part 73. Title 9. Code of 
Federal Regulations, as amended, re¬ 
stricting the Interstate movement of cat¬ 
tle because of scabies is hereby amended 
as follows: 

In | 73.1a. In paragraph <a> relating 
to the State of Texas new paragraph (a) 
(3) relating to Potter County is added 
and a new paragraph (g) relating to the 
State of Colorado is added to read: 

§ 73. In Nolire of quarantine. 

<a> • • • 

(3) The premises of Pest Consultants. 
Inc., comprised of Lot 691, sec. 164, Block 
2 located at 7146 North Broadway. Ama¬ 
rillo. Potter County, Texas. 


eg) Notice is hereby given that cattle 
In ii certain portion of the State of Colo¬ 
rado are affected with scabies, a conta¬ 
gious. infectious, and communicable dis¬ 
ease: and. therefore, the following area 
in such State is hereby quarantined be¬ 
cause of said disease: 

That portion of Weld County com¬ 
prised of sec. 20, T. 1 N.. R. 66 W. 

(Sec*. 4-7, 23 Stat. 32. iui amended; mca. 1 
and 2. 32 Slat. 791.792, as amended: secs. 1-4, 
33 Slat. 1264, 1263. aa amended; oeca 3 and 
11, 76 Slat. 130. 132 (21 U.8.C. Hl-113, 115. 
117, 120. 121, 123-126, 134l>. 134/); 37 FR 

28464. 28477; 38 FR 19141.) 

Effective date: The foregoing amend¬ 
ments shall become effective January 10. 
1977. 

The amendments impose certain fur¬ 
ther restrictions necessary to prevent the 
interstate spread of cattle scabies and 
must be made effective immediately to 
accomplish its purpose in the public in¬ 


terest. It does not appear that public 
participation in this rulemaking proceed¬ 
ing would make additional relevant in¬ 
formation available to the Department. 

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553 It 
is found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable and 
contrary to the public interest, and good 
cause is found for making the amend¬ 
ments effective less than 30 days after 
publication in the Federal Register. 

Done at Washington, D.C., this 10th 
day of January 1977. 

Norn—The Animal and Plant Health lu- 
apectlon Service has determined that thl* 
document does not contkln * major proposal 
requiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107. 

Pierre A. Chaloux. 

Acting Deputy Administrator. 

Veterinary Services. 

| PR Doc.77-1127 Filed 1-13-77:8:45 am | 


CHAPTER III—ANIMAL AND PLANT 

HEALTH INSPECTION SERVICE. MEAT 

AND POULTRY INSPECTION. DEPART¬ 
MENT OF AGRICULTURE 

SUBCHAPTER C—MANDATORY POULTRY 
PRODUCTS INSPECTION 

PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

Republieation 

Pursuant to 5 U.S.C. 552 and the au¬ 
thority contained in section 5<c> of the 
Poultry Products Inspection Act, 5 381.- 
221 of 9 CFR Chapter III is hereby re¬ 
published. 

The purpose of this republieation of 
1 381.221 is to combine the numerou; 
amendments which have been mnde to 
the section since it was published May 
16. 1972 (37 FR 9706). The republieation 
is editorial in nature and is done as a 
matter of reader convenience in conjunc¬ 
tion with the next revised edition of 
Title 9 of the Code of Federal Regula¬ 
tions. No changes are made in $ 381.221 
at this time. 

Section 381.221, combining the numer¬ 
ous amendments made thereto since May 
16. 1972. reads as follows: 

§ 381.221 Designation of Stale** under 
paragraph 5(c) of the Act. 

Ench of the following States has been 
designated, under paragraph 5(c) of the 


FEDERAL REGISTER, VOL. 42. NO. 10—FRIDAY, JANUARY 14, 1977 







2950 


RULES AND REGULATIONS 


Act. as a State In which the provisions 
of sections 1 through 4.6 through 10. and 
12 through 22 of the Act shall apply to 
operations and transactions wholly with¬ 
in the State. The Federal provisions ap¬ 
ply. effective on the dates shown below: 


Effective date 
of application 
of Federal 

State j provisions 

Ark Arums_....- J&u. 2. 1971, 

California--- Apr. 1.1076. 

Colorado- Jan. 2.1971. 

Connecticut-—. Oct. 1,1975. 

Georgia__ — Jan. 2,1971. 

Guam_..._Jan 21. 1972, 

Idaho__ Jan. 2. 1971. 

Kentucky—.— July 28.1971. 

Maine_-___Jan. 2.1971. 

Massachusetts-—— Jan. 12. 1976. 

Michigan____ Jan. 2.1971. 

Minnesota—.. Do. 

Missouri.. Aug. 18.1972. 

Montana--—.—-- Jan.2.1971. 

Nebraska. July 28.1971. 

Nevada—__- July 1.1978. 

New Jersey.. Do. 

North Dakota... Jan 2.1971. 

Oregon-- Do. 

Pennsylvania.. Oct. 31.1971. 

Puerto Rico- Jan. 17.1972. 

South Dakota_ Jan. 2.1971. 

TeuncAeee.. Oct 1. 1975. 

Utah_ Jan. 2,1971. 

Virgin Islands. ....-* Nov. 27.1971. 

Washington_ June I. 1073. 

West Virginia-- Jan. 2.1971. 


Done at Washington. D.C., on Janu¬ 
ary 7. 1977. 

F. J. Mui.hern, 
Administrator . Antmal and 
Plant Health Inspection Service. 

| PR Doc.77-1238 Filed 1-13-77;8:45 am | 


Title 12—Banks and Bonking 

CHAPTER I—COMPTROLLER OF THE 
CURRENCY. DEPARTMENT OF THE 
TREASURY 

PART 4—DESCRIPTION OF OFFICE 
PROCEDURES, PUBLIC INFORMATION 

Request for Records; Designated Officer 

Tills amendment U issued under au¬ 
thority of Uic National Bank Act, 12 
U.S.C. 1. ct seQ.. pursuant to the require¬ 
ment of 5 U.S.C. 552 that each agency 
publish in the Federal Register the 
methods by which, and the employees 
from whom, the public may obtain 
information. 

The purpose of this amendment is to 
update the procedures by which the pub¬ 
lic may request information so as to con¬ 
form those procedures to recent organi¬ 
zational changes within the Office. Spe¬ 
cifically. the amendment designates the 
Director for Communications as the 
agency official responsible for those 
duties previously performed by the 
Special Assistant for Public Affairs. 

The Administrative Procedure Act does 
not require public procedures and de¬ 
layed effectiveness in connection with 
rules of agency organization, procedure 
or practice. The amendment will there¬ 
fore become effective upon publication in 
the Federal Register. 

12-CFR Part 4 is amended by-amend¬ 
ing l 4.17 as follows: 

Sections 4.17 (b)(1) U>. (d>(2>, (d)(2) 
<i> and (e)(1) are amended by deleting 

FEDERAL 


tiie words “Special Assistant for Public 
Affairs” and adding in their place the 
words "Director for Communications**. 

Effective date: This amendment Is 
effective on January 14. 1977. 

Dated: January 10, 1977. 

Robert Bloom. 

Acting Comptroller of the Currency . 

(FR Doc.77-1253 Filed 1-13-77:8:45 am) 


(Docket No. R-0070| 

CHAPTER H—FEDERAL RESERVE SYSTEM 

SUBCHAPTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

CONSUMER PROTECTION AND 

AUTHORITY DELEGATION 

Miscellaneous Amendments 

The Boad of Governors of the Federal 
Reserve System has adopted various 
amendments to Its Regulations B. Z and 
AA. and to its Rules Regarding Delega¬ 
tion of Authority (12 CFR Parts 202, 226, 
227 and 265. respectively), pursuant to 
its authority under sections 105 and 703 
(a) of the Consumer Credit Protection 
Act (15 U.S.C. 1604 and 1691b(a>). sec¬ 
tion 18(f) of the Federal Trade Com¬ 
mission Act as amended (15 US.C. 67a 
<f)>, and section ll(k) of the Federal 
Reserve Act (12 U.S.C. 248<k)>. 

The amendments delegate authority 
to issue certain examination, inspection 
and reporting materials to the Board’s 
Division of Banking Supervision and 
Regulations and Division of Consumer 
Affairs. The amendments also reflect the 
transfer of the Securities Credit Regula¬ 
tion section from the latter division to 
the former. 

The Office of Saver and Consumer Af¬ 
fairs has recently been redesignated as 
the Division of Consumer Affairs. The 
affected regulations are amended to re¬ 
flect this redesignation. 

Finally, the amendments make a num¬ 
ber of other conforming, stylistic and 
technical changes in the affected regu¬ 
lations. 

The provisions of section 553 of Title 
5. United States Code, relating to notice 
and public participation and deferred 
effective date arc not followed In connec¬ 
tion with the adoption of these amend¬ 
ments because the changes involved are 
procedural in nature and do not con¬ 
stitute substantive rules subject to the 
requirements of such section. The 
amendments are effective immediately. 

PART 202—EQUAL CREOIT 
OPPORTUNITY 

1. Section 202.13(c) (1) and (3i are 
amended as follow^: 

§ 202.13 lYn.illic* rind liabilities. 

• • • • • 

(c)(1) Any request for formal Board 
interpretation or official staff Interpre¬ 
tation of Regulation B must be addressed 
to the Director of the Division of Con¬ 
sumer Affairs, • 4 • 

• • • • • 

(3) Pursuant to section 706(e) of the 
Act, the Board has designated the Dt- 
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rector and other officials of the Division 
of Consumer Affairs • • • 

• • • • • 

PART 226—TRUTH IN LENDING 

2. Section 226.1(d) (1) and (3) are 
amended as follows: 

§ 226.1 Authority, scope, purpose, etc. 

• • • • • 

<<Ji U) Any request for formal Board 
interpretation or official staff interpreta¬ 
tion of Regulation Z must be addressed 
to the Director of the Division of Con¬ 
sumer Affairs, • • • 


<3) Pursuant to section 130(f) of the 
Act. the Board has designated the Di¬ 
rector and other officials of the Division 
of Consumer Affairs • • • 

• • • • • 


PART 227—UNFAIR OR DECEPTIVE ACTS 
OR PRACTICES 

3. Section 227.2(a) (2> (I) Is amended 
as follows: 

§ 227.2 (U>n mi incr complaint procedure. 

(a) Submission of complaints . • • • 
(2) Consumer complaints should be 
made to: 

(l) The Director, Division of Con¬ 
sumer Affairs, • • • 


PART 265—RULES REGARDING 
DELEGATION OF AUTHORITY 

4. Section 265.2 is amended by adding 
new paragraphs (c)(19), (20). (21) and 
(22). and by deleting paragraphs <h> 
(l)-(3). revising paragraphs <h) (4) and 
(6), and redesignating paragraphs <h> 
(4), (5). and (6) as paragraphs (h> 
(1). (2> and (3) respectively. As 

amended 1 205.2(c) and (h) read as 
follows; 

§ 265.2 Specific function* delegated to 
Hoard employer* and to Federal Re* 
*erve Hank*. 

• • • • • 

(c) The Director of the Division of 
Banking Supervision and Regulation (or 
in the Director's absence, the Acting Di¬ 
rector! Is authorized: 

• • • • • 

(19» Under the provisions of §5 207.2 
<f>, 220.2<e). and 221.3(d) of this chap¬ 
ter * Regulations G. T. and U. respective¬ 
ly) to approve issuance of the list of 
OTC margin stocks and to add. omit, or 
remove any stock in circumstances indi¬ 
cating that such change is necessary or 
appropriate in the public interest 

(20) Under the provisions of 5 207.4 
(a)(2)<li) of thLi chapter (Regulation 
G> to approve repayments of the ‘'de¬ 
ficiency" with respect to stock option or 
employee stock purchase plan credit in 
lower amounts and over longer periods 
of time than those specified in the regu¬ 
lation. 

(21) Pursuant to the provisions of 
Part 261 of this chapter, to make avail- 
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ublc reports and other information of 
the Board acquired pursuant to Parts 
207, 220. 221. and 224 (Regulations O. T. 
U and X) of the nature and in circum¬ 
stances described in $ 261.6<a» <2* and 
• 3) of Part 261. 

<22) Pursuant to the provisions of sec¬ 
tion 11(a) of the Federal Reserve Act 
<12 U.S.C. 248(&)l and sections 17<c), 
17(g). and 23 of the Securities Exchange 
Act Of 1934 <15 U-S.C. 78q<c>, 78q<g), 
and 78w) to issue examination or inspec¬ 
tion manuals, registration, report, agree¬ 
ment. and examination forms, guide¬ 
lines. instructions or other similar ma¬ 
terials for use in connection with the ad¬ 
ministration of sections 7, 8. 15B and 
17A<c) of the Securities Exchange Act of 
1934 (15 U.S.C. 78g, 78h. 78o-4. and 
78 q~1). 

• • • • • 

(h> The Director of the Division of 
Consumer Affairs (or. In the Director's 
absence, the Acting Director) is author¬ 
ized: 

(1) Pursuant to the provisions of sec¬ 
tion 11(a) of the Federal Reserve Act 
(12 US.C 248<a>). sections 108(b). 621 
<c). and 704(b) of the Consumer Credit 
Protection Act (15 UJS.C. 1607(b). 1681s 
(c> and 1691c<b>), section 305(c) of the 
Homo Mortgage Disclosure Act (12 
U.S.C 2804(c)), section 18(f)(3) of the 
Federal Trade Commission Act (15 
U.8.C. 57a<f)(3)), and section 808<c> of 
the Civil Rights Act Ol 1968 <42 U.S.C. 
3608(c) >, to Issue examination or inspec¬ 
tion manuals, report, agreement, and ex¬ 
amination forms, guidelines, instructions 
or other similar materials for use in con¬ 
nection with 

(I) Sections 1 through 709 (excluding 
sections 201 through 500) of the Con¬ 
sumer Credit Protection Act <15 U.S.C. 
l601—1691f>, 

Oil Sections 301 through 310 of the 
Home Mortgage Disclosure Act (12 U.S.C. 
2801-2809). 

(ill) Sections 18(f) <l>-<3) of the Fed¬ 
eral Trade Commission Act (15 U.8.C, 
57a(f)<1)-<3)), and 

(tv) Section 805 of the Civil Rights 
Act of 1968 (42 U.8.C. 3605); and rules 
and regulations issued thereunder. 

• • • • • 

*3) Pursuant to section 703<b> of the 
consumer Credit Protection Act <15 
U8.C. 1691b<b>), to call meetings of 
and consult with the Consumer Advisory 
Council established under that section, 
to approve the agenda for such meetings, 
and to accept any resignation from Con¬ 
sumer Advisory Council members. 

By order of the Board of Governors. 
December 29.1976. 

Theodore E. Allison, 
Secretary oj the Board. 

|FR Doc 77 1217 Filed 1-13*77:8 45 ami 
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PART 212— INTERLOCKING BANK RELA¬ 
TIONSHIPS UNDER THE CLAYTON ACT 

Relationships Permitted by Board 

On October 20, 1976 the Board of 
Governors of the Federal Reserve Sys- 
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tern invited public comment on a pro¬ 
posed amendment to Regulation L (In¬ 
terlocking Bank Relationships Under the 
Clayton Act) to permit, with certain pre¬ 
scribed limitations, a director, officer, or 
employee of a member bank to serve 
simultaneously as a director, officer, or 
employee of a minority bank <4.1 FR 
46352). After consideration of the corn- 
menu submitted the Board has deter¬ 
mined to adopt the proposed amendment 
in slightly modified form. 

Interlocking relationships between 
member banks and other bonks in the 
same city, town, or village are generally 
prohibited by section 8 of the Clayton 
Act <15 U.S.C. 19). The statute provides 
that the Board of Governors may by reg¬ 
ulation permit interlocking relationships 
between a member bank and another 
institution. Pursuant to this authority, 
by regulation the Board previously has 
permitted a director, officer, or employee 
of a member bank to serve as a director, 
officer, or employee of a Morris Plan 
bank, a bank in a low income area, or 
a bonk that Ls actively considered for 
merger or consolidation with the mem¬ 
ber bank. 

The Board is aware that minority 
banks are often in need of managerial 
or operating expertise in order to con¬ 
tinue to develop and to serve their com¬ 
munities In an effective fashion. Addi¬ 
tional managerial and operating exper¬ 
tise would be prococnpetitive In that K 
would result in stronger minority banks. 
Many' directors, officers, and employees 
of other banks in a particular geographic 
area are willing to provide such assist¬ 
ance to the minority bonks. However, 
such assistance is generally prohibited by 
tlie restrictions of the Clayton Act. Con¬ 
sequently. the Board has determined 
that public benefits would result if, pur¬ 
suant to the Board's authority, such in¬ 
terlocking relationships were permitted. 
The Board believes that the amendment 
Is consistent with the purposes of section 
8 of the Clayton Act. 

Under the terms of the proposed 
amendment, a bank would have qualified 
as a minority bank if it was at least 50 
percent owned, controlled, or managed 
by persons who are members of minority 
groups by virtue of their race, religion, 
color, national origin, or sex. Upon re¬ 
view of the original proposal and the 
comments received from the public, the 
Board has determined that reference to 
a specific percentage of ownership or to 
specific attributes that must be present 
in order to qualify for minority status 
are unnecessary in order to accomplish 
the objectives of the amendment. Refer¬ 
ence to ownership by minorities was not 
incorporated in the amendment adopted 
by the Board because, in the Board's 
view, the requirement of control by per¬ 
sons who are members of minority 
groups would include banks that are 
owned by such persons. 

The Board is also aware that in recent 
years a number of banks have been char¬ 
tered by women. In order to provide 
management or operating assistance to 
banks controlled or managed by women. 
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the amendment adopted by the Board 
specifically refers to banks controlled or 
managed by women as qualifying under 
the exception. This represents a slight 
modification of the amendment as origi¬ 
nally proposed by the Board which re¬ 
ferred indirectly to banks owned, con¬ 
trolled. or managed by women. 

The amendment Ls intended to provide 
management and operating assistance to 
banks that are controlled or managed 
by women or by persons that are mem¬ 
bers of minority groups that are under¬ 
represented at various levels of the 
banking industry. 

Pursuant to Its authority under 15 
U.8.C. 19, effective immediately, the 
Board of Oovemors amends 5 212.3 of 
Regulation L (12 CFR 212.3) by adding 
a new paragraph <h> to read os follows; 

§ 212.3 lic!iitif>n»liip* permitted It* 

Board. 

In addition to any relationships cov¬ 
ered by the foregoing exceptions, not 
more than one of the following relation¬ 
ships is hereby permitted by the Board 
of Oovemors of the Federal Reserve Sys¬ 
tem in the case of any one individual. 

• • • • • 

<h) Minority Bank. Any director, of¬ 
ficer, or employee of a member bank of 
the Federal Reserve System may be at 
the same time a director, officer, or em¬ 
ployee of not more than one other bank 
that is controlled or managed by persons 
who arc members of minority groups or 
by women subject to the following con¬ 
ditions: <1) Such relationship is deter¬ 
mined by the Board to be necessary to 
provide management or operating exper¬ 
tise to such other bank; <2) not more 
than three interlocking relationships be¬ 
tween any two banks shall be permitted 
by this paragraph, except that persons 
serving in interlocking relationships pur¬ 
suant to this paragraph shall in no in¬ 
stance constitute a majority of the board 
of directors of tlie other bank; (3) no in¬ 
terlocking relationship permit ted by this 
paragraph shall continue for more than 
a five-year period; and (4) upon such 
other terms and conditions in addition to 
or in lieu of the foregoing, as may be 
determined by the Board in any specific 
case. 

• • • • • 

Board of Governors of the Federal Re¬ 
serve System, January 4, 1977. 

Theodore E. Allison, 
Secretary of the Board 
| PR Drtc.77 1223 Filed 1-13-77:8 45 ain j 

lR*g. Y1 

PART 225— BANK HOLDING COMPANIES 
Acquisition of Shares; Correction 
In FR Doc. 77-453 appearing at page 
1263 of the issue for January 6. 1977, tlie 
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Interpretation should be numbered 
225.137. 

Board of Governors of Federal Reserve 
System. January 7, 1977. 

Thxodors E. Allison. 
Secretary of the Board. , 

[FR Doc.77-1201 FUcd l-13-77;8:45 am] 


CHAPTER V—FEDERAL HOME LOAN 
BANK 80ARD 

|No. 77-10] 

SUBCHAPTER D— FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 563—OPERATIONS 
PART 570—BOARD RULINGS 

Pension Plans and Service Corporations 

January 5, 1977. 

The following summary of the amend¬ 
ments adopted by this Resolution is in¬ 
cluded for the reader's convenience and 
is subject to the full explanation In the 
preamble and to the specific provisions 
of the regulations. 

I. Existing Board Ruling 

In effect since 1959, Board Ruling 570.2 
provided guidelines within which asso¬ 
ciations' employee pension plans would be 
considered unobjectionable from the 
standpoint of supervisory interests and 
responsibilities. 

n. Proposed Regulation 

New fi 563.40 was proposed to replace 
the old Board Ruling with updated regu¬ 
lations reflecting major statutory 
changes in pension plan law. As proposed, 
new 3 563.40 would have differed from 
Board Ruling 570.2 by: 

a. Including employee pension plans of 
service corporations: 

b. Allowing funding methods described 
under the Employee Retirement Income Se¬ 
curity Act of 1974 (ERISA) end the Internal 
Revenue Code of 1954 (IRC) as thereby 
amended, although amortization of past 
service coot would have been limited to 10 
years, except for insurance contract plans; 

c. Permitting coat-of-livlng amendments to 
plans under certain condition*: 

d. Requiring contingent liability coverage 
for plan termination when available; 

e. Deleting the requirement that pension 
obligation automatically terminate upon an 
association's default and adding a require¬ 
ment of 60-day notice to FSUC upon antic¬ 
ipation of a plan's termination; and 

f. Including a reporting and recordkeeping 
requirement for pension plans not subject 
to ERISA and IRC. 

IIL Final Regulations 

As adopted by this Resolution, the new 
regulation has been designated ft 563.39-1 
(regulation number 563.40 having been 
previously used). New 5 563.39-1 retains 
those features, described above, but 
modifies or revises them as follows: 

a. Funding methods—amortisation period* 
under ERISA and IRC are allowed; 

b. Cost-of-living amendments— now re¬ 
quires board of directors' analysts of antici¬ 
pated charges to net Income for future 
periods; 

c. Contingent liability coverage—reserved; 

d Record*—omits the requirement of ac¬ 


RULES AND REGULATIONS 

tuarial opinions for defined contribution 
plana and requires opinions for other plana 
by on “enrolled actuary" as described by 
ERISA. 

The Federal Home Loon Bank Board, 
by Resolution No. 76-474, dated June 30. 
1976, proposed to revoke its ruling set 
forth in 3 570.2 of the Rules and Regula¬ 
tions for Insurance of Accounts (12 
CFR 570.2) and U> amend Part 563 
of said Rules and Regulations <12 CFR 
Part 563) by adding thereto a new 
3 563.40 for the purpose of updating 
Board regulations to conform to the Em¬ 
ployee Retirement Income Security Act 
of 1074 and the Internal Revenue Code 
of 1954, as amended. Notice of such pro¬ 
posed rulemaking was published in the 
Federal Register on July 7, 1976 (41 FR 
27652), with an invitation to Interested 
persons to submit written comments by 
August 9. 1976. On the basis of its con¬ 
sideration of all relevant material pre¬ 
sented by interested persons and other¬ 
wise available, the Board hereby adopts 
this proposal with modifications as dis¬ 
cussed below, but with the new regula¬ 
tion designated 5 563.36-1 (regulation 
number 563.40 having been previously 
used). 

Proposed 3 563.36-1(a) required that 
pension plan costs Incurred by an asso¬ 
ciation or Its service corporation be 
reasonable and that the prospective lia¬ 
bility of such employer or plan sponsor 
to the plan participants be determinable 
from the plan. 

As hereby adopted, 5 563,39-l<a) in¬ 
corporates three modifications. First, 
clarification is made that the regulations 
apply only to pension plans sponsored 
by an association or service corporation 
for the benefit of its employees, as dis¬ 
tinguished from other plans which asso¬ 
ciations may offer to the general public, 
such as Keoghs and IRAs. Second, since 
the proposal lacked definition of em¬ 
ployee pension plans, 3 563.39-1 (a) now 
incorporates by reference the definition 
in Section 3(2) of ERISA. Third, distinc¬ 
tion is made between defined contribu¬ 
tion and defined benefit plans to include 
a provision for an actuarial estimate or 
future experience under defined benefit 
plans. 

One modification has been made to 
5 563.36-1 <b>, which established that 
plan funding could be determined by any 
actuarial cost method permitted under 
ERISA and the IRC but limited amor¬ 
tization of past service cost to 10 plan 
years for all but insurance contract 
plans. As hereby adopted, 5 563.36-1 
<b) deletes this 10-year amortization re¬ 
quirement in accordance with the 
Boards opinion that, on balance, the 
time periods under ERISA and IRC pro¬ 
visions will provide greater flexibility in 
plan management while being consistent 
with safe and sound operations. 

Section 563.36-1(0, which permits 
plan amendments for cost-of-living in¬ 
creases to retired plan participants, has 
been changed in subparagraph (c) (2) 
to require that the responsible board ol 
directors analyze anticipated charges to 
net Income for future periods before 
granting an increase in benefits. Since 


such increase may result in greater past 
service cost liability and higher funding, 
the Board emphasizes the need for well- 
considered management Judgments in 
granting increases. 

The proposal included. In 3 563.36-1 
(e). a requirement for contingent lia¬ 
bility coverage for losses arising from 
plan termination should a plan's liabili¬ 
ties then exceed plan assets. This provi¬ 
sion Is being reserved until such time as 
the Board determines the type and extent 
of coverage which would most effectively 
provide protection for plan sponsors and 
the Federal Savings and Loan Insurance 
Corporation. 

Finally, the recordkeeping requirement 
of 3 563.36-1 (f) contains two revisions. 
The actuarial opinion required by para¬ 
graph (f)(5) has been deleted for defined 
contribution plans, since such opinion 
generally would be inapplicable to those 
plans. Also, in order to assure that per¬ 
sons rendering such opinions are properly 
qualified, clarification has been made 
that such actuary must qualify as an 
"enrolled actuary" under ERISA. 

Accordingly, the Board hereby revokes 
Board Ruling 570.2 of the Rules and 
Regulations for Insurance of Accounts, 
and amends 3 563 thereof to add new 
3 563.36-1. to read as set forth below, 
effective February 14, 1977. 

1. Add new 3 563.39-1 to read as 
follows: . 

§ 363.39—1 IViiMon plana. 

(a) General. No insured institution or 
service corporation thereof shall spon¬ 
sor an employee pension plan which, 
because of unreasonable costs or any 
other reason, could lead to material fi¬ 
nancial loss or damage to the sponsor. 
For purposes of this section, an employee 
pension plan Is defined In Section 3<2> 
of the Employee Retirement Income Se¬ 
curity Act of 1974, as amended. The pro¬ 
spective obligation or liability of a plan 
sponsor to each plan participant shall 
be stated In or determinable from the 
plan, and. for a defined benefit plan, 
shall also be based upon an actuarial 
estimate of future experience under the 
plan. 

(b) Funding. Actuarial cost methods 
permitted under the Employee Retire¬ 
ment Income Security Act of 1974 and 
the Internal Revenue Code of 1954. os 
amended, shall be used to determine plan 
funding. 

(c) Plan amendment. A plan may be 
amended to provide reasonable annual 
cost-of-living Increases to retired par¬ 
ticipants: Provided . That Q) Any such 
increase Khali be for a period and amount 
determined by the sponsor's board of 
directors, but in no event shall it exceed 
the annual increase in the Consumer 
Price Index published by the Bureau of 
Labor Statistics; and <2> No Increase 
shall be granted unless (i) anticipated 
charges to net Income for future periods 
have first been found by such board 
of directors to be reasonable and are 
documented by appropriate resolution 
and supporting analysis; and (11) the In¬ 
crease will not reduce the Institution's 
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net worth below the level required by 
1 563.13(b) of this Part 

(d) Termination, The plan shall per¬ 
mit the sponsor's board of directors and 
its successors to terminate such plan. 
Notice of intent to terminate shall be 
filed with the Corporation at least 60 
days prior to the proposed termination 
date. 

(e) Contingent liability coverage, t Re¬ 
served! 

(f) Records. Each Insured institution 
or service corporation maintaining a 
plan not subject to recordkeeping and 
reporting requirements of the Employee 
Retirement Income Security Act of 1974. 
and the Internal Revenue Code of 1954. 
as amended, shall establish and maintain 
records containing the following: 

(1) Plan description: 

(2) Schedule of participants and bene¬ 
ficiaries; 

(3) Schedule of participants' and 
beneficiaries' rights and obligations; 

(4) Plan’s financial statements: and 

(5) Except for defined contribution 
plans, an opinion signed by an enrolled 
actuary (as defined by the Employee Re¬ 
tirement Income Security Act of 1974) 
affirming that actuarial assumptions In 
the aggregate are reasonable, take Into 
account the plan’s experience and ex¬ 
pectations. and represent the actuary's 
best estimate of the plan's projected ex¬ 
periences. 

§570,2 [ Revoked 1 

2* Revoke | 570.2. 

(Secs. 403. 403. 407. 48 Stst 1258. 1257. 1260. 
um arnendod (12 U8C. 1720. 1726. 1730). 
P.oorg. Plan No. 3 of 1947. 12 FR 4981. 3 CFR 
1943-48 Comp. 1071.) 

Effective date: February 14.1977. 

By the Federal Home Loan Bank 

Board. 

Ronald A. Snide*, 
Assistant Secretary . 

[Pit Doc.77-1287 Piled 1-13 77:8:45 am] 


Title 17 —Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

fRcl. No. I A-563] 

PART 276—INTERPRETATIVE RELEASES 
RELATING TO THE INVESTMENT AD¬ 
VISERS ACT OF 1940 AND GENERAL 
RULES AND REGULATIONS THERE¬ 
UNDER 

Applicability of Investment Advisers Act to 
Certain Publications 

Tlie Securities and Exchange CommLs- 
•ion today announced that the staff has 
reconsidered its post interpretations re¬ 
garding the applicability of the Invest¬ 
ment AdvLsers Act of 1940 (15 U-S.C. 
80b-l et seq.) (the "Act") to certain pub¬ 
lications. Section 202(a> (11) of the Act 
‘15 U.S.C. 80b-2(&) (11) ) provides: 

"Investment adviser” means any person 
woo. for compensation, engages In the busi- 
fi? 68 °1 advl * In 8 other*, either directly or 
through publications or writings, as to the 
vwue of securities or as to tho advisability 
1 Greeting In. purchasing, or selling securi¬ 


ties, or who. for compensation and as a part 
or a regular business. Issues or promulgates 
analyses or reports concerning securities. 

• * • 

In Interpreting this language, the 
staff has for many years taken the posi¬ 
tion that publication of a single book, 
pamphlet, or article of an Investment 
advisory nature would not normally re¬ 
quire an author or publisher 1 * * 4 to register 
as an Investment adviser where (1) the 
publication did not contain recom¬ 
mendations. reports, analyses, or other 
advisory Information relating to specific 
securities or Issuers, (2) the publica¬ 
tion was not one of a series of publica¬ 
tions or intended to be supplemented or 
updated, and (3) the publication did 
not contain one or more investment 
formulae, or for oilier reasons appear 
likely to be sold or used continuously 
and indefinitely, provided. That the au¬ 
thor or publisher did not engage in any 
other activities which would bring him 
within the definition of investment ad¬ 
viser.’ Under these circumstances, it is 
doubtful that a publisher or author is 
engaged in an investment advisory 
"business" within the meaning of section 
202(a) (11) or that substantial benefits 
to investors would result from requir¬ 
ing registration. 

Upon reconsideration of its past posi¬ 
tions. the staff has concluded that regis¬ 
tration under the Act should not be re¬ 
quired solely because a publication con¬ 
tains one or more formulae or guideline; 
intended to be used by investors in mak¬ 
ing determinations as to what securities 
to buy or sell or when to buy or sell them. 
From an administrative standpoint, dif¬ 
ficulties have arisen in distinguishing be¬ 
tween essentially mechanical formulae or 
guidelines, and those more general ln- 


1 The definition of “investment adviser" en¬ 
compasses publishers as well as authors. Sec¬ 
tion 202(a) (11) (D) (16 U.S.O. 80b-2(a) (11) 

<D)), however, excepts from tho definition 
of investment adviser **• • • the publisher 
of any bona fide newspaper, news magazine 
or business or financial publication of gen¬ 
eral and regular circulation. .This 

exception Is applicable only where, based on 
the content, advertising material, reader- 
ship, and other relevant factors, a publica¬ 
tion la not primarily a vehicle for distribut¬ 
ing investment advice. (See SRC v. Wall 
Street Transcript Carp., 442 P. 2d 1371 (2d 
CUT. 1970), cert, denied. 398 U.8. 058 (1970).) 

4 See Phoenix Publishing (SBC staff letter, 
publication available August 2, 1974): Bern¬ 
ard Katx (SBC staff letter, publication avail¬ 
able April 25. 1973). The most recent staff 
letters have simply stated that registration 
U required for any author or publisher who 
write* or publishes regularly about securities 
or who writes or publishes books, pam¬ 
phlets or magazines which oontain formulae 
which are intended to be used by readers in 
making determinations as to which securi¬ 
ties to buy or sell, regardless of whether 
or not recommendations with respect to 
specific securities are mode See Torrey H. 
Smith (SEC staff letter, publication available 
January 22, 1976), Medltech Venter Manage¬ 
ment, Inc, )8EC staff letter, publication 
available March 16. 1975); Lawrence II Ross 
(SEC staff letter, publication available Febru¬ 
ary 7, 1975); and Hugh D. Bailey, Jr. (SBC 
staff letter, publication available January 3, 
1975). 


veatment philosophies, techniques or an¬ 
alytical approaches for which registra¬ 
tion under the Act ha& not normally been 
required in the absence of other factors.* 
Also, the staff believes that, even as to 
publications within the former category, 
the benefits to Investors from registra¬ 
tion under the Act of an author or pub¬ 
lisher may be slight. For example, "scalp¬ 
ing" or similar fraudulent and manipula¬ 
tive practices would not present a real 
danger.* 

The staff has concluded, therefore, 
that the definition of Investment adviser 
should not be construed to Include the 
author or publisher of any book, pam¬ 
phlet. or article (1) which does not con¬ 
tain recommendations, reports, analyses, 
or other advisory Information relating to 
specific securities or Issuers* and (2) 
which is not one of a series of publica¬ 
tions by such person or intended to be 
supplemented or updated, provided. That 
the author or publisher has not and docs 
not intend to engage in any other activ¬ 
ities which would bring him within the 
definition of investment adviser. 

Consequently, under these circum¬ 
stances, the staff will no longer take the 
posltton that registration pursuant to 
section 203 (15 U.S.C. 80b-3 > of the Act 
is required. 

By the Commission. 

George A. Fitzsimmons. 

Secretary, 

January 10. 1977. 

(FR Doc.77-1308 Plied 1-13-77:8:45 am] 


■Tho staff has generally resolved such 
questions. where necessary, on a caae-by-case 
basis, by taking into account, among other 
things, the degree of specificity with which 
a publication could be used to identify se¬ 
curities for purchase or sale, and the extent 
to which a publication appeared to lend lt- 
eelf to continuous or Indefinite use. Also, the 
staff has not normally asserted that the pub¬ 
lisher (as contrasted with the author) of an 
occasional Isolated book, pamphlet or article 
which might recommend specific securities or 
contain one or more Investment formulae 
would be required to register under the Act 
if the publisher engaged in no other invest¬ 
ment advisory activities. Rather. It would 
generally appear more appropriate to require 
registration as an investment adviser only 
for publishers who publish such materials 
on a more regular basis, or who also engage 
In other activities which would bring them 
within the definition of investment adviser. 
See Phoenix Publishing, supra. 

•See SEC ▼. Capital Gains Research Bu¬ 
reau, Inc . 373 U8.180 < 1963). 

■Some publications discuss specific securi¬ 
ties or issuers solely to illustrate a general 
proposition or analytical technique. ThU 
would not. In Itself, require registration un¬ 
der the Act If, under all the facts and cir¬ 
cumstances, such references are not partic¬ 
ularly intended or likely to be used by read¬ 
ers to determine whether to purchase or sell 
the specific security referred to, as opposed to 
any other security. On the other hand, there 
may be publications which do not mention 
the name of a particular issuer or security, 
but refer only, for example, to an industry 
or class. Whero the industry or class U very 
small, or for other reasons the issuer or se¬ 
curity referred to is readily Identifiable, reg¬ 
istration could not be avoided merely be¬ 
cause the issuer or security is not specifically 
identified. 
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Title 18—Conservation of Power and Water 
Resources 

CHAPTER t—FEDERAL POWER 
COMMISSION 

|Docket No RM75-14; Opinion 770-A) 

PART 2—GENERAL POLICY AND 
INTERPRETATIONS 

PART 154—RATE SCHEDULES AND 
TARIFFS 

National Rates for Jurisdictional Sales of 

Natural Gas; Opinion and Order on Re¬ 
hearing; Correction 

January 10. 1977. 

In the matter of national rates for 
Jurisdictional sales of natural gas dedi¬ 
cated to interstate commerce on or after 
January 1. 1973. for the period January 

1. 1975, to December 31. 1976 (Opinion 
No. 770-A). opinion and order on re¬ 
hearing modifying In part Opinion No. 
770 and granting petitions for interven¬ 
tion. issued November 5, 1976. 

Opinion 770-A was published in the 
Federal Register. Vol. 41. No. 221, begin¬ 
ning at page 50199, on November 15. 
1976. The following changes should be 
made In the document as published in 
the Federal Register. 

1. The following should replace 1 2.50a 
<a><5>, first column, on page 50231 of 
Opinion No. 770(A): 

(5) Sales of natural gas in interstate 
commerce for resale may be made at a 
rate of 52 cents per Mcf (at 14.73 pisia), 
exclusive of all State or Federal produc¬ 
tion. severance or similar taxes, and sub¬ 
ject to the adjustments provided in this 
I 2.56a, and the escalation provided in 
paragraph <aM6>. provided the sale is 
made pursuant to (i) a replacement con¬ 
tract where the sale was formerly made 
pursuant to n permanent certificate of 
unlimited duration under such prior 
contract which expired by its own term 
on or after January 1. 1973. or pursuant 
to a contract executed on or after Janu¬ 
ary 1, 1973. where the prior contract ex¬ 
pired by its own terms prior to January 
1. 1973; or (II) contracts for sale of na¬ 
tural gas in interstate commerce for gas 
from wells commenced prior to Janu¬ 
ary 1. 1973, and not previously sold in 
interstate commerce prior to January 1. 
1973. except pursuant to the provisions 
of 88 2.63. 2.70. 157.22 or 157.29 (includ¬ 
ing sales made pursuant to those sec¬ 
tions as modified by Federal Power Com¬ 
mission Order No. 491 et al.); or (ill) 
a completion operation into a different 
formerly nonproductive reservoir com¬ 
menced on or after January 1. 1973, in a 
well commenced (spudded) prior to 
January 1, 1973. 

2. On page 50227. 9th paragraph of 
section I, Refund Requirements. 8th 
line, change “CFR 2.56a (a) (5)" to “CFR 
2.56a (a) <3>," and add: “and are limited 
to 130% of the rates prescribed in 18 
CFR 2.56a (a) (5)." 


3. On page 50227, 8th and 9th para¬ 
graphs of Section I, Refund Require¬ 
ments. third lines, delete: “(plus U per 
annum escalation)." 

4. On page 50233. paragraph <C>, lines 
18 and 19 should read: “to pipeline in¬ 
creases filed pursuant thereto: provided 
further . the special rate increase may 
also include qualifying small producer 
increases. In addition, such pipeline may 
flic a • • 

The following changes refer to Com¬ 
missioner Smith's statement, concurring 
in part and dissenting in part, which was 
issued with Opinion No. 770-A, but not 
published in the Federal Register. 

1. On page 8. section B. first paragraph, 
at the beginning of the third Une. delete 
the word “at". 

2. On pa c 19. second paragraph, lines 
15 and 16 should read: “from flowing 
gas to prospective incentive increments 
for new gas. the majority has increased 
the probability of • • 

Kenneth F. Plumb, 

Secretary. 

|PR Doc 77-1283 Piled l-13-77;8:45 Ami 


Title 24—Housing and Urban Development 

CHAPTER II—OFFICE OF ASSISTANT SEC¬ 
RETARY FOR HOUSING—FEDERAL 
— HOUSING COMMISSIONER (FEDERAL 
HOUSING ADMINISTRATION), DEPART¬ 
MENT OF HOUSING AND URBAN DE¬ 
VELOPMENT 

SUBCHAPTER B—MORTGAGE AND LOAN INSUR 
ANCE PROGRAMS UNDER NATIONAL HOUS¬ 
ING ACT 

[Docket No. TV-16 AQ1 1 

PART 207—MULTIFAMILY HOUSING 
MORTGAGE INSURANCE 

PART 213—COOPERATIVE HOUSING 
MORTGAGE INSURANCE 

PART 221—LOW COST AND MODERATE 
INCOME MORTGAGE INSURANCE 

PART 231—HOUSING MORTGAGE 
INSURANCE FOR THE ELDERLY 

Correction 

On January 4. 1977 <42 FR 762». the 
Department published a final Rule in the 
above-styled proceeding. However, the 
pubUcaUon Inadvertently omitted cer¬ 
tain dates which this correction provides. 

Accordingly. 88 207.26a, 213.34a, 221.- 
548a, and 23T.10C of Title 24 are each cor¬ 
rected by Including the date March 4, 
1977 in the blank space appearing at 
lines 2-3 of the opening paragraph. 

(Section 7(d) of the Department of Housing 
and Urban Development Act, 42 U.8.C. 3536 
(d>-> 

Issued at Washington. D.C., January 6, 
1977. 

John T. Howley, 
Acting Assistant Secretary for 
Housing—Federal Housing 

Commissioner. 

| PR Doc 77-1258 Piled 1-13-77;8 45 am) 


Title 28—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV 
ICE. DEPARTMENT OF THE TREASURY 

|T.D. 7450J 

PART 7—TEMPORARY INCOME TAX REG 
ULATIONS UNDER THE TAX REFORM 
ACT OF 1976 

Questions and Answers Relating to Exclu¬ 
sion of Certain Disability Income Pay¬ 
ments; Correction 

On Wednesday. December 29. 1976, 
Treasury Decision 7450 was published in 
the Federal Regwtek (41 FR 66630* 
The following correction is made to this 
Treasury decision: 

Immediately following the heading of 
f 7.105-1 that reads “Questions and an¬ 
swers relating to exclusions of certain 
disability income payments." (page 
56630 first column), a new introductory 
paragraph should be added to read os 
follows: 

“The following questions and answers 
relate to the exclusion of certain disabil¬ 
ity income payments under section 105 
<d> of the Internal Revenue Code of 
1954, as amended by section 505 ia) and 
<c) of the Tax Reform Act of 1976 <90 
8tat. 1566> 

Robert A. Bley, 
Acting Director, Legisla¬ 
tion and Regulations Division . 

| FR Doc.77-1312 Piled 1-13 77.8:45 am] 


Title 29—Labor 

CHAPTER V—WAGE AND HOUR DIVISION, 
DEPARTMENT OF LABOR 

PART 609—THE WOMEN'S AND CHIL¬ 
DREN'S UNDERWEAR AND WOMEN'S 
BLOUSE INDUSTRY IN PUERTO RICO 

Wage Order 

Pursuant to sections 5. 6. and 8 of the 
Fair Labor Standards Act of 1938 <52 
Slat. 1062, 1064. as amended (29 U.S.C- 
205, 206, 208)). including the Fair Labor 
Standards Amendments of 1974 (Pub 
L. 93-259; 88 Stat. 55), and Reorganiza¬ 
tion Plan No. 6 of 1950 (3 CFR 1949-53 
Comp,, p. 1004), and by means of Ad¬ 
ministrative Order No. 647 <41 FR 

40254) . the Secretary of Labor appointed 
and convened Industry Committee No. 
138-A for the Women's and Children 'a 
U nderwear and Women's Blouse Indus¬ 
try in Puerto Rico, referred to the Com¬ 
mittee the question of the minimum rate 
or rates of wages to be paid under sec¬ 
tion 6 of the Act to such employees, and 
gave notice of a hearing to be held by 
the Committee. 

Subsequent to an investigation and ** 
hearing conducted pursuant to tlie 
notice, the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor a 
report containing its findings of fact 
and recommendations with respect to the 
matters referred to it 
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Accordingly, as authorized and re¬ 
quired by section 8 of the Pair Labor 
standards Act of 1938, Reorganization 
Plan No. 6 of 1950, and 29 CFR 511.18. 
the recommendations of Industry Com¬ 
mittee No. 138-A are hereby published, 
revising j 609.2 of Part 609, Title 29. Code 
of Federal Regulations. The increases In 
future wage rates prescribed by section 
6 of the 1974 Fair Labor Standards 
Amendments are set forth in this wage 
order. The other wage rates have hereto¬ 
fore readied the mainland rate and are 
continued. 

As amended {609.2(a) reads as 

follows: 

§ Wage rale*. 

• • • • • 

(a) Pre-1961 coverage classification. 
<1) The minimum wage for this classi¬ 
fication Is $2.05 an hour through April 30. 
1977. Under section 6<c> the rate will be 
increased by $0.15 an hour on May 1, 
1977, and on May 1 of each subsequent 
year until the mainland rate is reached 
•section 6(c) (2)). 


(Secs. 5. 6, 8. 52 SUL 1002 and 1004, an 
nmonded (29 OAC. 205. 206. 200).) 

Effective date. The effective date of 
this amendment is January 30.1977. 

Signed at Washington. D.C., on this 
Uth day of January. 1977. 

Ronald J. James. 
Administrator, Wage and Hour 
Division U£. Department of 
Labor. 

|FR Doc.77-1291 Piled 1 13~77;8:4S am| 


PART 672—THE BUSINESS. PROFES¬ 
SIONAL, AND MISCELLANEOUS SERV¬ 
ICES INDUSTRY IN PUERTO RICO 

Wage Order 

Pursuant to sections 5, 6. and 8 of the 
the Pair Labor Standards Act of 1938 (52 
Stat 1062. 1064. as amended <29 U.SC. 
205, 200, 208' >. including the Fair Labor 
Standards Amendments of 1974 (Pub. L. 
93-259; 88 Stat 55), and Reorganiza¬ 
tion Plan No. 6 of 1930 (3 CFR 1949-53 
Comp., p. 1004), and by means of Admin¬ 
istrative Order No. 617 (41 FR 40254'. 
the Secretary of Labor appointed and 
convened Industry Committee No. 138-B 
for the Business, Professional and Mis¬ 
cellaneous Services Industry in Puerto 
Rico, referred to the Committee the ques¬ 
tion of the minimum rate or rates of 
wages to be paid under section 6 of the 
Act to such employees, and gave notice 
of a hearing to be held by the Committee. 

Subsequent to an Investigation and a 
bearing conducted pursuant to the notice, 
the Committee has Bled with the Admin¬ 
istrator of the Wage and Hour Division 
of the Department of Labor a report con¬ 
taining its findings of fact and recom¬ 
mendations with respect to the matters 
referred to It, 

Accordingly, as authorized and re¬ 
quired by section 8 of the Fair Labor 
Standards Act of 1938, Reorganization 
Plan No. 6 of 1950. and 29 CFR 511.18, 


the recommendations of Industry Com¬ 
mittee No. 138-B are hereby published, 
revising 5 672.2 of Part 672. Title 29, Code 
of Federal Regulations. The other wage 
rates have heretofore reached the main¬ 
land rate and are continued. 

As amended 8 672.2<a><l> reads as 
follow's: 

§ 672.2 U acc rule*. 


<a> Pre-1966 coverage classifications. 
• • • • • 

(1) Watching , protective and janitorial 
services classification . (1) The minimum 
w*age rate for this classification is $2.15 
an hour through January 31, 1977. On 
February 1. 1977, the w r age rate in tills 
section is increased to $2.30 an hour. 

• • • • • 
(Secs. &, 6. 8. 53 StaL 1062 And 1064. M 
amended (29 U.8.C. 206, 206. 208) ) 

Effective date. These amendments are 
effective on February 1.1977. 

Signed at Washington. D.C., on this 
11th day of January. 1977. 

Ronald James. 

Administrator. Wage and Hour 
Division . U.S. Department of 
Labor. 

I KB Doc.77-1292 Filed 1-13-77. 8:45 ainj 


PART 673—FOOD AND KINDRED 
PRODUCTS INDUSTRY IN PUERTO RICO 

Wage Order 

Pursuant to sections 5. 6. and 8 of the 
Fair Labor Standards Act of 1938 (52 
Stat. 1062. 1064. as amended (29 U.S.C. 
205. 206, 208)), including the Fair Labor 
Standards Amendments of 1974 <Pub. L. 
93-259; 88 Stat. 55), and Reorganization 
Plan No. 6 of 1950 <3 CFR 1949-53 Comp., 
p. 1004), and by means of Administrative 
Order No. 646 <41 FR 36705). the Secre¬ 
tary of Labor appointed and convened 
Industry Committee No, 135 for Food and 
Kindred Products Industry, referred to 
the Committee the question of the mini¬ 
mum rate or rates of wages to be paid 
under section 6 of the Act to such em¬ 
ployees. and gave nottce of a hearing to 
be held by the Committee. 

Subsequent to an investigation and a 
hearing conducted pursuant to the notice, 
the Committee has filed with the Admin¬ 
istrator of the Wage and Hour Division 
of the Department of Labor a report con¬ 
taining its findings of fact and recom¬ 
mendations with respect to the matters 
referred to it. 

Accordingly', as authorized and re¬ 
quired by section 8 of the Fair Labor 
Standards Act of 1938. Reorganization 
Plan No. 6 of 1950, and 29 CFR 511.18, 
the recommendations of Industry Com¬ 
mittee 135 are hereby published, revising 
II 673.1, 673.2(a) (5), (a) (6), (a) (7). and 
«a><8> and 673.2(b)(5) and (b)(6) of 
Part 673. Title 29. Code of Federal Regu¬ 
lations. The other wage rates have here¬ 
tofore reached the mainland rates and 
are continued. 

As amended If 673.1 and 673.2 read 
as follows: 


§ 673.1 Definition. 

The canning, preserving < Including 
freezing, drying, curing, pickling, and 
similar processes), or other manufac¬ 
turing or processing, and the packaging 
in conjunction therewith, of foods, ice, 
alcoholic and non-alcoholic beverages, 
the handling, grading, packing, or pre¬ 
paring in their raw' or natural state of 
fresh vegetables, fresh fruits, nuts, or 
edible field crops, and the gathering of 
wild plant or animal life; the production 
of raw sugar, canc Juice, molasses, and 
refined sugar, and incidental by-prod¬ 
ucts. and all railroad transportation ac¬ 
tivities carried on by a producer of any 
of these products (or by any firm owned 
or controlled by. or owning and control¬ 
ling such producer, or by any firm owned 
or controlled by the parent company of 
such producer) where the railroad trans¬ 
portation activities are in whole or In 
part used for the production or ship¬ 
ment of the products of the industry, and 
any transportation activities by truck, 
vessel, or other vehicle performed by a 
producer of products of such producer: 
Provided , however , That the industry 
shall not include any product or activity 
included in the chemical, petroleum, and 
related products industry or any trans¬ 
portation activity covered by the wage 
order for the communications, utilities, 
and transportation industry, or any 
transportation activity in which the ag¬ 
ricultural exemption contained in section 
13(a) of the Act was applicable prior to 
February 1. 1967: and provided, further. 
That the industry shall not include sugar 
aiid other food manufacturing activities 
covered by the wage order for the gov¬ 
ernment service industry. 

The industry Includes, but is not lim¬ 
ited to. the manufacture or processing of 
meat products, poultry and poultry prod¬ 
ucts, mUk and dairy products, fish and 
seafood products, fruit and vegetable 
products, grains and grain products, sug¬ 
ar and confectionery products, fats and 
oils, bakery products, beverages, and 
miscellaneous food preparations and 
kindred products. 

§ 673.2 Wttgc rate*. 

• • • • • 

(а) Prc-t966 coverage classifications , 
• • • 

(5) AfiiA: proceasinp and distribution 
classification. (D The minimum wage 
rate for this classification is $3.13 an 
hour through April 30. 1977. Under sec¬ 
tion 6(c) the rate will be increased 
by $0.15 an hour on May 1, 1977, and on 
May 1 of each subsequent year until the 
matnland rate Is reached (section 6<c> 
( 2 ) >. 

(б) Candy and gum products classifi¬ 
cation for pre-196t coverage. (1) The 
minimum wage rate for this classifica¬ 
tion is $2.13 an hour through April 30. 
1977. Under section 6(c) the rate will be 
increased by $0.15 an hour on May 1. 
1977, and on May 1 of each subsequent 
year until the mainland rate is reached 
(section 6(c) (2>). 

• • • » • 
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<7) Candy and gum products classifi¬ 
cation for 1961 coverage. (1) 'Hie mini¬ 
mum wage rate for this classification is 
$2.13 an hour through April 30. 1977. 
Under section 6(c) the rate will be in¬ 
creased by $.15 an hour on May 1, 1977, 
and on May 1 of each subsequent year 
until the mainland rate is reached (sec¬ 
tion 6(c)(2)>. 

• • • • • 

<8i Other products and activates clas¬ 
sification. (!) The minimum wage rate 
for this classification is $2.23 an hour 
through April 30, 1977. The rate is in¬ 
creased to $2.30 an hour on May 1. 1977, 
by reason of section 6(c) (2). 

• • • # • 

(b) 1966 coverage classifications. 

• • • • • 

(5) Milk processing and distribution 
classification. (1) The minimum wage 
rate for this classification is $2.13 an 
hour through April 30. 1977. Under sec¬ 
tion 6(c) the rate will be increased by 
$.15 an hour on May 1, 1977. and on 
May 1 of each subsequent year until the 
mainland rate is reached (section 0<c) 
( 2 )). 


(6) Candy and gum products classifi¬ 
cation. (1) The minimum wage rate for 
this classification is $2.13 an hour 
through April 30. 1977. Under section 
6(0 the rate will be increased by $.15 an 
hour on May 1. 1977. and on May 1 of 
each subsequent year until the mainland 
rate Is reached (section 6(c)(2)). 


(Sees. 6. 6. 8. 52 8Ut. 1062 and 1064. as 
amended <29 U.S.C. 206. 206. 208).) 

Effective date. The effective date of 
these amendments is January 30, 1977. 

Signed at Washington. D.C.. this 11th 
day of January. 1977. 

Ronald J. James. 

Administrator. Wage and Hour 
Division , U.S. Department of 
Labor. 

|PR Doc.77-1293 Piled 1-13-77;$:46 ami 


CHAPTER XVII—OCCUPATIONAL SAFETY 

AND HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

{Docket No. 8-1021 

PART 1910—OCCUPATIONAL SAFETY 
AND HEALTH STANPARDS 

PART 1926—SAFETY AND HEALTH 

REGULATIONS FOR CONSTRUCTION 

Ground-Fault Protection 
Correction 

In FR Doc. 76-37472 appearing at 
page 65696 in the issue for Tuesday. De¬ 
cember 21, 1976 the following correc¬ 
tions should be made: 

(1) On page 55697, first column, 
eighteenth line from the top. after the 
word ‘ economic" insert "impact'*. 

(2) On page 55699, middle column, de¬ 
lete the eighth line from the bottom and 
insert: "would actually be idled. In¬ 
stead of 10.* 


RULES AND REGULATIONS 

Title 36—Parks, Forests, and Public 
Property 

CHAPTER II—FOREST SERVICE, 

DEPARTMENT OF AGRICULTURE 

NATIONAL FOREST SYSTEM 
Prohibitions 

On October 15. 1976, a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (41 FR 45577) for the 
purpose of amending or revoking cur¬ 
rent regulations on prohibited acts re¬ 
lated to the National Forest System, and 
to combine all such regulations in one 
part of the Code of Federal Regulations, 
establish a uniform system for adopting 
and posting rules, and clarify relevant 
delegations of authority. 

Interested pensons were given until No¬ 
vember 29. 1976. to submit written data, 
views or objections. All comments re¬ 
ceived wore riven full and careful con¬ 
sideration in developing final regulations. 
The full text of such comments are on 
flic and available for public inspection In 
Room 4017. South Building, U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250. Most comments received con¬ 
cerned format, style of expression, gram¬ 
matical preferences, and clarification. 
More substantive comments received and 
results of their consideration arc sum¬ 
marized os follows: 

Comment: The regulations are exces¬ 
sive and unduly harass the general pub¬ 
lic: permits for non-commercial purposes 
should not be required; the regulations 
should be modified to include only spe¬ 
cific reference to specific real problems; 
Federal employees should be penalized 
for undue interference with members of 
the general public; proper posting should 
be mandatory; and a review board should 
be established to hear complaints by 
me mbers of the public. 

Response: The general tenor of the 
comments is at cross purposes with the 
basic reason for the regulations. Us., the 
protection first of the public and the next 
of the lands within the National Forest 
System for the long-range benefit of the 
general public: further, that such lands 
are to be managed In accord with the 
Multiple Use-Sustained Yield. Resources 
Planning. National Environmental 
Policy. Wilderness. National Forest Man¬ 
agement. and related Acts. A number of 
changes have been made to simplify these 
rules, and to moke more specific refer¬ 
ence to the specific real problems covered. 

Comment: More specific details on 
prohibited acts should be contained in 
tlie Forest Service Manual, and present 
regulations should not be reissued. 

Response: The policy of the Depart¬ 
ment to follow the rulemaking require¬ 
ments of the Administrative Procedures 
Act requires that changes and additions 
be published In the Federal Register. 
Certain changes are necessary due to 
changing delegations of authority, and 
matters not covered by existing regula¬ 
tions. 

Comment: Some prohibitions are in 
conflict with rights being exercised by 
persons engaged in authorized activities 
within the National Forest System, par¬ 
ticularly livestock and timber operations. 


Response: The matters cited as in po¬ 
tential conflict chiefly concern prohibi¬ 
tions which may be applied under Sub¬ 
part B. Paragraph (©) of i 261.50 pro¬ 
vides for exemptions which recognize 
moat of these practices. The language in 
9 26L10 is revised to the extent practi¬ 
cable. 

Comment: Posting of Subpart E Order* 
should Include both placing a copy in the 
Offices of the District Ranger and Forest 
Supervisor and displaying the order so 
as to reasonably bring It to the attention 
of the public. 

Response: Section 261.51 Is revised to 
require this procedure. 

Comment: Section 261.3 Is not clear 
and contains factory, which are too 
subjective. 

Response: This section Is revised to 
clarify Its meaning and to reduce the 
possible need for subjective criteria. 

Comment: Section 261.10 should in¬ 
clude language to cover private persona! 
property lawfully being used on National 
Forest System lands. 

Response: The statutes under which 
these regulations arc issued do not con¬ 
tain authority to cover such property 

Comment: Off-road vehicles should be 
prohibited except for scientific research 
emergencies, or in designated areas with 
an anproved EIS within the National 
Forest System until studies, which the 
Detriment should undertake, have been 
completed to determine the effect of 
noise on wildlife. 

Response: In view of the limited evi¬ 
dence that noise nmy have an adverse 
effect, and the effect such a decision 
would have on an entire class of recrea¬ 
tion users, it Is decided not to incorporate 
this change which can be made later if 
determined to be warranted. 

Comment: Requirements for motor¬ 
cycle and snowmobile operators are not 
accurately reflected in I 261.14. 

Response: This section, now 1261.13. 
Is revised in accord with tlie suggestions 
mode. 

Comment: Possible prohibition* on 
forest development and scenic trails 
should include travel by skis, snowshocs 
or any other means, as additions to 
9 261 56. 

Response: This section is rewritten as 
9 261.18 and 9 261.55. This change covers 
the Idea in the comment. 

A separate rulemaking document, 
being publis hed c oncurrently, makes the 
change in 7 CFR 2.60(b) (1) as proposed 
A technical change has been made in 36 
CFR 261.70 to reflect the revised delega¬ 
tions of authority. In a separate notice 
being published concurrently, the Chief. 
Forest Service, has delegated authority 
to Issue f 261.70 regulations to each Re¬ 
gional Forester. 

Other than reflected above, there arc 
no changes of substance. 

These actions were taken pursuant to 
tlie requirements of the Administrative 
Procedures Act (5 U 8.C. 553). adopted 
by this Department as a matter of policy 
on July 24. 1971 <36 FR 13804). 

As a result of this process the follow¬ 
ing changes are made: 
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PART 212—ADMINISTRATION OF THE 
FOREST DEVELOPMENT TRANSPORTA¬ 
TION SYSTEM 


l. In 1212.7 paragraph <a><2> Is re¬ 
vised to read: 


§ 212.7 Hoad •y»lrm tnnnnerin. nl. 

(a) Traffic rules. • • • 

• • • • • 

(2) Specific: The following specific 
traffic rules shall apply unless otherwise 
expressly authorized in writing. 


2. In ft 212.7(a) (3) the last sentence 
reading: "Using vehicles upon a road 
during any period when the road is 
closed is prohibited" is revolted. 

3. Section 212.7(a) <4> is revoked. 

4. In ft 212.7(b)(2) the last sentence 
reading. "Violation of the posted rules 
is prohibited" is revoked. 

§212.8 lAiuciulcd] 

5. The last sentence of ft 212.8<a> is 
amended to read: 

‘Construction. reconstruction or 
maintenance of a road or highway re¬ 
quires written authorization." 

§212.20 (Amended] 

6. In ft 212.20 paragraphs (0(3). <c) 
(4) and (d> are revoked. 

<S*c. 1. 30 SUt 35. M amendrd (16 UJB.C. 
551 > and Sec 305. 72 SUt. 907 ( 23 UB.C. 
306).) 


PART 221—TIMBER 
§ 221.26 ( AiW’.tded I 

In 9 221.26'a) the last sentence read¬ 
ing. ‘"Hie sale or exchange of timber or 
other forest products obtained under 
free use is prohibited" is revoked. 


PART 231—CRAZING 
§231.11 [Amended] 

In ft 231.11(d) the citation to 36 CFR 
261.13 is amended to read "36 CFR 

212 . 2 ." 


PART 251—LAND USES 
§ 231.23 | Revoked! 

Section 251.25 is revoked 


Part 261 is revised and a new Part 262 
i* added to read as follows: 


Sec. 
261.1 
201.2 
261 ) 

261 4 

261.5 

261.6 
261 7 

201 g 

261.9 
261 10 
201 11 
291 12 
261.13 


PART 261—PROHIBITIONS 

Sutopaft A—Ganaral ProhlbJUonft 
Soopo 

Definition* 

Interfering vrtth forest officers is 
prohibited 
Dl'orderly conduct. 

Ptre. 

Timber and other forest products 
Livestock. 

Pish and wildlife 
Property. 

Occupancy and use. 

Sanitation 

Forest development roads and trails. 
Use of vehicles off roads. 


8ec 

201 14 Developed recreation sites. 

261.15 Admission, recreation use and spe¬ 
cial recreation permit fees 
261 16 National Porest wUderness. 

261 17 Boundary Waters Canoe Area. Su¬ 
perior National Forest. 

261.18 Pacific Crest National Scenic Trail. 
261 19 National Forest primitive areas. 

261 20 Unauthorised use of "Bmokey Bear" 
and ’Woodsy Owl" symbol. 

Subpart 8—Prohibitions in Aroas Designated by 
Order 

261.50 Orders. 

26151 Posting 
261 52 Fire. 

261.53 Special closure* 

261.54 Forest development roads 

291.55 Forest development trails 

261 50 Use of vehicles off forest develop¬ 
ment roads 

261.57 National Forest wilderness. 

26! 58 Occupancy and use. 

Subpart C—Prohibitions m Regions 

261 70 Issuance of regulations. 

261.71 Regulations applicable to Region 1. 

Northern Regtou, as defined in 
ft 200 .2 | Reserved | 

261 72 Regulations applicable to Region 2. 

Rocky Mountain Region, as defined 
in f 200.2 | Reserved ] 

261.73 Regulations applicable to Region 3. 

Southwestern Region, as defined in 
I 200.2. |Reserved) 

261.74 Regulations applicable to Region 4. 

Intermountain Region, as defined 
In I 200 2 | Reserved | 

261.75 Regulations applicable to Region 5, 

California Region, as defined in 
9 2002 (Reserved] 

261.76 Regulations applicable to Region 6. 

Pacific Northwest Region, aa de¬ 
fined In 9 200 2 | Reserved 1 
261 77 Regulations applicable to Region 8. 

Southern Region, as defined to 
f 200 2 |Reserved) 

261.78 Regulations applicable to Region 9. 

Eastern Region, as defined in 
9 200 2. (Reserved! 

26! 79 Regulations applicable to Region 10, 
Alaska Region, as defined In I 200 2 
(Reserved] 

Authority : 30 8tat. 35. as amended. (16 
UB.C 551): Sec 1. 33 SUt 628 (16 UB-C. 
472); 50 Stat 526. as amended (7 UBC. 1011 
<f)); 82 SUt. 916 (16 U.SC. 1281(d)). 82 
SUt. 922 (16 US C. 1246(D). unless other¬ 
wise noted 

Subpart A— General Prohibitions 

§ 261.1 Scope. 

The prohibitions in this part apply, 
except as otherwise provided, when: 

(a) An act or omission occurs in the 
National Forest 8ystem or on a Forest 
development road or trail. 

(b> An act or omission affects, threat¬ 
ens. or endangers property of the United 
States administered by the Forest Serv¬ 
ice. 

(c) An act or omission affects, threat¬ 
ens, or endangers a person using, or en¬ 
gaged in the protection, improvement or 
administration of the National Forest 
8ystem or a Forest development road or 
trail. 

§ 261.2 Definition*. 

The following definitions apply to this 
part: 

<a) "Campfire" means a fire, not 
within any building, mobile home or liv¬ 
ing accommodation mounted on a motor 


vehicle, which is used for cooking, per¬ 
sonal warmth, lighting, ceremonial, or 
esthetic purposes. "Fire" Includes camp¬ 
fire. 

ib) "Camping” means the temporary 
use of National Forest System lands for 
the purpose of overnight occupancy 
without a permanently-fixed structure. 

(c> "Camping equipment" means the 
personal property used In or suitable for 
camping, and includes any vehicle used 
for transport and all personal property 
in possession of a person camping. 

<d) "Developed recreation site” means 
an area which has been Improved or 
developed for recreation. 

(e> "Forest development road" means 
a road wholly or partly within or ad¬ 
jacent to and serving a part of the Na¬ 
tional Forest System and which has been 
included in the Forest Development Road 
System Plan. 

(f) "Forest development trail" means 
a trail wholly or partly within or ad¬ 
jacent to and serving a part of the Na¬ 
tional Forest 8ystem and which has been 
Included in the Forest Development Trail 
8ystem Plan. 

(g) "Forest officer" means an em¬ 
ployee of the Forest Service. 

(h> "National Forest System” includes 
all national forest lands and waters re¬ 
served or withdrawn from the public 
domain of the United States, national 
forest lands and waters acquired through 
purchase, exchange, donation, or other 
means, national grasslands and land 
utilization projects and waters adminis¬ 
tered under Title ni of the Bankhead- 
Jones Farm Tenant Act (50 Stat 525. 7 
U.8.C. 1010-1012), and other lands, 
waters, or interests therein acquired 
under the Wild and 8cenic River Act 
(16 U.8C. 1271-1287) or National Trails 
System Act (16 US.C. 1241-1249). 

(I) "National Forest wilderness" means 
those parts of the National Forest System 
which were designated uniU of the Na¬ 
tional Wilderness Preservation System by 
the Wilderness Act of September 3. 1964, 
and such other areas of the National 
Forest System os are added to the wilder¬ 
ness system by act of Congress. 

()> "Person" means natural person, 
corporation, company, partnership, trust. 
Arm. or association of persons. 

(k) "Permission" means oral author¬ 
ization by a forest officer. 

(l) "Permit" means authorization in 
writing by a forest officer. 

<m> "Primitive Areas" are those areas 
within the National Forest System classi¬ 
fied as "Primitive" on the effective date 
of the Wilderness Act, September 3,1964. 

(n> "Publicly nude" means nude in any 
place where a person may be observed 
by another person. Any person Is nude 
If the person has failed to cover the 
rectal area, pubic area or genitals. A 
female person is also nude if she has 
failed to cover both breasts below a point 
Immediately above the top of the areola. 
Each such covering must be fully opaque. 
No person under the age of 10 years shall 
be considered publicly nude. 

(o> "State ' means any 8tate, the 
Commonwealth of Puerto Rico, and the 
District of Columbia. 
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(р) "State law” means the law of any 
State in whose exterior boundaries an 
act or omission occurs regardless of 
whether State law is otherwise appli¬ 
cable. 

<q> "Stove fire” means a campfire built 
inside an enclosed stove or grill, a port¬ 
able brazier, or a pressurized liquid or 
gas stove. Including a space-heating 
device. 

(r) "Unauthorized livestock” means 
any cattle, sheep, goat, hog. or equine 
not defined as a wild free-roaming horse 
or burro, by fi 231.11(a) (2), which is not 
authorized by permit to be upon the land 
on which the livestock is located and 
which is not related to use authorized by 
a grazing permit. 

§ 261.3 Inlcrforing with forrM officer* 
prohibit 1 *!. 

Threatening, resisting, intimidating, 
or interfering with any forest officer en¬ 
gaged In or on account of the perform¬ 
ance of his official duties in the protec¬ 
tion. improvement, or administration of 
the National Forest System is prohibited. 

§ 261.4 Disorderly conduc t. 

The following are prohibited: 
fa) Engaging in fighting, or In threat¬ 
ening or abusive behavior. 

(b) Inciting or participating in a riot. 
<c) Making unreasonable noise. 

§261.5 Fire. 

The following are prohibited: 

<a> Carelessly or negligently throwing 
or placing any burning, glowing, or ig¬ 
nited substance, or any other substance 
or thing which may cause a fire, into any 
place where it might start a fire. 

<b) Firing any tracer bullet or in¬ 
cendiary ammunition. 

<c> Causing timber, trees, slash, brush 
or grass to bum except as authorized by 
permit. 

(d> Leaving a fire without completely 
extinguishing it 

(c> Allowing a fire to escape from 
control. 

(f) Building, attending, maintaining, 
or using a campfire without removing all 
flammable material from around the 
campfire adequate to prevent Its escape. 

§ 261.6 Timber and other fore*! prod¬ 
uct#. 

The following arc prohibited: 

(a) Cutting, killing, destroying, gir¬ 
dling. chipping, chopping, boxing. Injur¬ 
ing. or otherwise damaging, or removing, 
any timber, tree or other forest product, 
er.cept as authorized by permit, timber 
sale contract. Federal law or regulation. 

fb> Cutting any standing tree, under 
permit or timber sale contract, before a 
Forest Officer has marked it or has 
otherwise designated it for cutting. 

(с) Removing any timber or other 
forest product cut under permit or tim¬ 
ber sale contract, except to a place desig¬ 
nated for scaling, or removing it from 
that place before it is scaled, measured, 
counted, or otherwise accounted for by 
a forest officer. 

fd» Stamping, marking with paint, 
or otherwise Identifying any tree or other 
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forest product in a manner similar to 
that employed by forest officers to mark 
or designate tree or any other forest 
product for cutting or removal. 

<e) Loading, removing or hauling any 
timber or other forest product acquired 
under any permit or timber sale coutract 
unless such product is identified as re¬ 
quired in such permit or contract 

<f> Selling or exchanging Umber or 
other forest product obtained under free 
use pursuant to 18 221.26, 221.27, or 
221.38 

(g i Violating any timber export or sub- 
sUtution restriction in f 221.25. 

§261.7 Livestock. 

The following are prohibited: 
fa) Placing or allowing unauthorized 
livestock to enter or be in the National 
Forest System. 

<b> Not removing unauthorized live¬ 
stock from the NaUonal Forest System 
when requested by a forest officer. 

<c» Foiling to recloso any gate or other 
entry. 

<d> Molesting, injuring, removing or 
releasing any livestock impounded under 
f 262.2 while in the custody of the Forest 
Service or Us authorized agents. 

<e> Removing or attempting to remove, 
converting to use. causing the death of. 
harassing or interfering with any wild, 
free-roaming horse or burro defined in 
| 231.11 fa><2). or selling or commer¬ 
cially processing any part or carcass 
thereof. 

§261.8 Fbii and wildlife. 

The following are prohibited within 
the boundaries of a national game refuge 
or preserve or wildlife preserve In the 
NaUonal Forest System and are also pro¬ 
hibited in other parts of the NaUonal 
Forest System to the extent Federal or 
State law is violated: 

<a> Hunting, trapping, fishing, catch¬ 
ing. molesting, killing or having In pos¬ 
session any kind of wild animal, bird, or 
fish, or taking the eggs of any such bird. 

<b) Possessing a firearm or other im¬ 
plement designed to discharge a missile 
capable of destroying animal life. 

<c> Possessing equipment which could 
be used for hunting, fishing, or trapping. 

(d> Possessing a dog not on a leash 
or otherwise confined. 

§ 261.9 Property. 

The following are prohibited: 

(a) Mutilating, defacing, removing, 
disturbing Injuring or destroying any 
natural feature or any property of the 
United States. 

<b> Removing, destroying or damag¬ 
ing any plant that is classified as a 
threatened, endangered, rare or unique 
species. 

fc) Entering any building or structure 
owmed or controlled by Uie United States 
when such building or structure Ls not 
open to the public. 

<d» Using any herbicide, pesticide or 
fungicide except for personal use for 
medical purposes or as on insect rcpellant 
or with permission for other minor uses. 

<e> Digging in. excavating, disturbing, 
injuring, or destroying any archeologi¬ 


cal, paleontological, or historic site, 
or removing, disturbing, injuring, or 
destroying an object in such a site. 

§ 261.10 Occopunry and use. 

The following arc prohibited: 

<&> Constructing, placing, or main¬ 
taining any kind of road, trail, structure, 
fence, enclosure, communication equip¬ 
ment. or other improvement without a 
permit. 

<b> Taking possession of, occupying, or 
otherwise using NaUonal Forest System 
lands for residential purposes without a 
permit or as otherwise authorized by 
Federal law or regulation. 

(cl Selling or offering for sale any 
merchandise unless authorized by Fed¬ 
eral law. regulaUon or permit. 

<d> Discharging a firearm or any other 
implement capable of taking human life, 
causing injury, or damaging property: 
(1) In or within 150 yards of a residence, 
building, campsite, developed recreation 
site or occupied area, or (2) across or on 
a Forest Development road or a body of 
abater adjacent thereto whereby any per¬ 
son or property is exposed to injury or 
damage as a result of such discharge. 

(e) Abandoning a vehicle, animal, or 
rersonal property. 

<f» Placing a vehicle or other object 
in such a manner that it is an impedl- 
m§pt or hazard to the safety or conven¬ 
ience of any person. 

(g) Posting, placing, or orecUng any 
paper, noUce. advertising material, sign, 
or similar matter without a permit. 

(h> Operating or using in or near a 
campsite, developed recreation site, or 
over an adjacent body of water without a 
permit, any device which produces noise, 
such as a radio, television, musical in¬ 
strument. motor or engine in such a man¬ 
ner and at such a time so as to unrea¬ 
sonably disturb any person. 

<i> Operating or using a public ad¬ 
dress system, whether fixed, portable, or 
vehicle mounted, in or near a campsite, 
developed recreation site, or over an ad¬ 
jacent body of water without a permit. 

<J) Conducting, demonstrating, or 
participating In a public meeting, assem¬ 
bly. or special event, except as author¬ 
ized by permit. 

§ 261.11 SAtiilalfion. 

The following are prohibited: 

<a> Depositing in any toilet, toilet 
vault, or plumbing fixture, any bottle, 
can. cloth, rag. metal, wood, stone, flam¬ 
mable liquid, or other substance which 
could damage or interfere with the op¬ 
eration or maintenance of the fixture. 

(b> Possessing or leaving refuse, de¬ 
bris. or litter in an exposed or unsanitary 
condition. 

(c> Placing in or near a stream, lake, 
or other water any substance which does 
or may pollute a stream, lake, or other 
water. 

<d) Palling to dispose of all garbage, 
including any paper, can, bottle, sewage, 
waste water or material, or rubbish ei¬ 
ther by removal from the site or area, or 
by depositing It into receptacles or at 
places provided for such purposes. 
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(e) Dumping or leaving in a refuse 
container, dump, or similar facility, ref¬ 
use. debris, or litter brought as such 
from private property or from land oc¬ 
cupied under permit. 

§261.12 Fwtm development road* and 
trail*-. 

Hie following are prohibited: 

(a) Violating the load, weight, height, 
length or width limitations prescribed by 
State law, except by permit, written 
agreement, or where greater or lesser 
limits have been established pursuant to 
9 261.54. 

<b> Palling to have a vehicle weighed 
at a Forest Service weighing station, if 
required by a sign. 

(c) Palling to stop a vehicle when di¬ 
rected to do so by a forest officer. 

(d> Damaging and leaving in a dam¬ 
aged condition any such road, trail, or 
segment thereof. 

(e> Blocking, restricting, or otherwise 
Interfering with the use of a road, trail, 
or gate. 

(f) Using motorized vehicles in excess 
of 40 inches In width on a trail. 

8 261.13 I've of vfhirlri off road*. 

It Is prohibited to operate any vehicle 
off Forest Development, State or County 
roads: 

<a> Without a valid license as required 
by State law 

Without an operable braking sys¬ 
tem. 

(c> From one-half hour after sunset 
to one-half hour before sunrise unless 
equipped with working head and tall 

lights. 

<d) In violation of any applicable 
noise emission standard established by 
any Federal^or State agency. 

<e) While under the Influence of alco¬ 
hol or other drug; 

<f> Creating excessive or unusual 

smoke: 

<g> Carelessly, recklessly, or without 
regard for the safety of any person, or in 
a manner that endangers, or is likely to 
endanger, any person or property. 

8 261. U Developed recreation *ite*„ 

The following are prohibited : 

'a> Occupying any portion of the site 
for other than recreation purposes. 

♦b> Building, attending, maintaining, 
or using a Are outside of a fire ring pro¬ 
vided by the Forest Service for such 
purpose or outside of a stove, grill or 
^replace. 

Cleaning or washing any personal 
property, fish. animal, or food at a hy¬ 
drant or at a water faucet not provided 
for that purpose. 

Discharging or igniting a fire¬ 
cracker. rocket or other firework, or ex¬ 
plosive. 

<e> Occupying between 10 p.m. and 6 
a place designated for day use only. 
<f> Falling to remove all camping 
fcQuipment or personal property when 
vacating the area or site. 

Placing, maintaining, or using 
cam P |n # equipment except in a place 
specifically designated or provided for 
«uch equipment. 
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<h> Without permission, falling to 
have at least one person occupy a camp¬ 
ing area during the first night after 
camping equipment lias been set up. 

Ui Leaving camping equipment unat¬ 
tended for more than 24 hour* without 
permission. 

(j) Bringing in or possessing an ani¬ 
mal, other than a seeing eye dog. unless 
it is crated. CAged. or upon a leash not 
longer than six feet, or otherwise under 
physical restrictive control. 

<k) Bringing in or possessing in a 
swimming area an animal, other than a 
seeing eye dog. 

<1> Bringing in or possessing a saddle, 
pack, or draft animal, except as author¬ 
ized by a sign. 

<tn> Operating or parking a motor 
vehicle or trailer except in places devel¬ 
oped for this purpose. 

<n> Operating a bicycle, motorbike, or 
motorcycle on a trail unless designated 
for this use. 

<o> Operating a motorbike, motorcy¬ 
cle, or other motor vehicle for any pur¬ 
pose other than entering or leaving the 
site. 

(pi Distributing any handbill, circular, 
paper, or notice without a permit. 

iq> Depositing any body waste except 
into receptacles provided for that pur¬ 
pose. 

§ 261.15 Admission, recreation iut and 
' special recreation permit fee*. 

Falling to pay any fee established for 
admission or entrance to, or use of a site, 
facility, equipment, or service within the 
National Forest System furnished by the 
United States Is prohibited. The statu¬ 
tory maximum for a violation of this 
section is a fine of not more than $100.00. 
(Sec. 2, 78 8tat. 897, as amended; 16 U8C 
4601-6te>) 

§ 261.16 National Forrat vildrmm. 

Tiie following are prohibited In a Na¬ 
tional Forest wilderness: 

<a> Possessing or using a motor or 
motorized equipment except small bat¬ 
tery-powered. hand-held devices, such as 
cameras, shavers, flashlights and Geiger 
counters. 

<bi Possessing or using a hang glider 
or bicycle. 

<c) Landing of aircraft, or the drop¬ 
ping or picking up of any material, sup¬ 
plies, or person from aircraft, except by 
permit or as specifically authorized by 
Federal law or regulation. 

§261.17 Boundary Wulrn Canoe Area, 
Superior National Forest. 

The following are prohibited in the 
Boundary* Waters Canoe Area: 

(a) Possessing or transporting any 
motor or other mechanical device capa¬ 
ble of propelling a watercraft through 
water by any means, except by permit or 
as specifically authorized by Federal law 
or regulation. 

(b» Transporting, using, or mooring 
amphibious craft or any type or any 
watercraft designed for or used as float¬ 
ing living quarters. 

(c> Using wheels, rollers, or other me¬ 
chanical devices for the overland trans¬ 
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portation of any watercraft, except by 
permit or as specifically authorized by 
Federal law or regulation. 

§ 261.18 Pacific CxcM National Scenic 
Trail. 

It is prohibited to use & motorized ve¬ 
hicle on the Pacific Crest National Scenic 
Trail without a permit. 

§ 261.19 National Form! primitive 
arena. 

It is prohibited in a National Forest 
primitive area to violate any prohibition 
in 9 293.17 of this title. 

§ 261. 20 LnauthorUrd uac of “Smokcy 
Bear” and “Wood*? Owl” symbol. 

(a) Manufacture, importation, repro¬ 
duction or use of "Smokey Bear" except 
as provided under f I 261.2, 2712. or 271.4 
is prohibited. 

<b> Manufacture, importation, repro¬ 
duction. or use of "Woodsy Owl" except 
as provided under 99 2622. 272.3. or 
272.4 is prohibited. 

Subpart B—Prohibitions in Areas 
Designated by Order 

§ 261.50 Order*. 

(a i The Chief, each Regional Forester, 
each Experiment Station Director, the 
Administrator of the Lake Tahoe Basin 
Management Unit and each Forest Su¬ 
pervisor may isue orders which close or 
restrict the use of described areas within 
the area over which he has jurisdiction. 
An order may close an area to entry or 
may restrict the use of an area by apply¬ 
ing any or all of the prohibitions author¬ 
ized in this subpart or any portion there¬ 
of. 

tb> The Chief, each Regional Forester, 
each Experiment 8tatlon Director, the 
Administrator of the Lake Tahoe Basin 
Management Unit and each Forest Su¬ 
pervisor may issue orders which close or 
restrict the use of any forest develop¬ 
ment road or trail. 

(c) Each order shall: 

(1) For orders issued under paragraph 
(ai of this section, describe the area to 
which the order applies: 

<2i For orders issued under paragraph 
(b> of this section, describe the road or 
trail to which the order applies; 

(3) Specify the times during which the 
prohibitions apply if applied only during 
limited times; 

(4> State each prohibition which 1s 
applied; 

(5> Be posted in accordance with 
$261.51 

<d> The prohibitions which are ap¬ 
plied by an order are supplemental to the 
general prohibitions in Subpart A. 

‘e> An order may exempt any of the 
following persons from any of the pro¬ 
hibitions contained in the order: 

(1) Persons with a permit authorizing 
the otherwise prohibited act or omission. 
The issuing officer may include In any 
permit such conditions as he considers 
necessary for the protection or adminis¬ 
tration of the road, trail, or National For¬ 
est System or for the promotion of the 
health, safety, or welfare of Its users: 
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(2) Owners or lessees of land In the 
area: 

(3) Residents in the area; 

< 4) Any Federal. 8tate. or local officer, 
or member of an organized rescue or Are 
fighting force in the performance of an 
official duty; and 

i 5) Persons engaged in a business, 
trade, or occupation in the area. 

(f) It is prohibited to violate the terms 
or conditions of a permit Issued under 

(e)(1) of this section. 

(g> Any person wishing to use a Fewest 
development road or trail or a portion 
of the National Forest System, should 
contact the Forest Supervisor, Director, 
Administrator, or District Ranger to as¬ 
certain the special restrictions which may 
be applicable thereto. 

§ 261.51 Pouting. 

Posting is accomplished by: 

(a) Placing a copy of the order im¬ 
posing each prohibition in the offices of 
the Forest Supervisor and District 
Ranger, or equivalent officer who have 
Jurisdiction over the lands affected by 
the order, and 

(b) Displaying each prohibition Im¬ 
posed by an order in such locations and 
manner as to reasonably bring the pro¬ 
hibition to the attention of the public. 

$261.52 Fire. 

When provided by an order, the follow¬ 
ing are prohibited: 

(a) Building, maintaining, attending 
or using a fire, campfire, or stove fire. 

(b> Using an explosive. 

(c) Smoking. 

(d) Smoking, except Inside a building 
or vehicle, or while seated In an area at 
least three feet in diameter that is bar¬ 
ren or cleared of all flammable materials. 

<e) Oolng into or being upon an area. 

(f) Possessing, discharging or using 
any kind of firework or other pyrotechnic 
device. 

(g) Entering an area without any 
firefighting tool prescribed by the order. 

<h) Operating an internal combustion 
engine except on a rood. 

(1) Welding, or operating acetylene or 
other torch with open flame. 

<J> Operating or using any internal or 
external combustion engine on any tim¬ 
ber. brush, or grass covered land, includ¬ 
ing trails traversing such land, without 
a spark arrester, maintained in effective 
working order, meeting either cl> De¬ 
partment of Agriculture, Forest Service 
Standard 5100-la; or (11) the 80 percent 
efficiency level determined according to 
the appropriate Society of Automotive 
Engineers <SAE> recommended Prac¬ 
tices J335 and J350. 

(k> Violating liny state law specified 
in the order concerning burning. fires or 
which is for the purpose of preventing, 
or restricting the spread of, fires. 

$ 261.53 closure*. 

When provided in an order, it is pro¬ 
hibited to go into or be upon any area 
which is closed for the protection of; 

(a) Threatened, endangered, rare, 
unique, or vanishing species of plants, 
animals, birds or fish. 

(b) Special biological communities. 
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(e) Objects or areas of historical, ar¬ 
cheological, geological, or paleontologi¬ 
cal interest. 

<d) Scientific experiments or investi¬ 
gations. 

<e> Public health or safety. 

<f) Property. 

6 261.54 Forral development road*. 

When provided by an order, the fol¬ 
lowing are prohibited: 

(a> Using any type of vehicle prohib¬ 
ited by the order. 

<b) Use by any type of traffic pro¬ 
hibited by the order. 

(c) Using a road for commercial haul¬ 
ing without a permit or written authori¬ 
zation. 

<d) Operating a vehicle in violation 
of the speed, load, weight, height, length, 
width, or other limitations specified by 
the order. 

<e> Being on the road, 
g 261.55 Forc»t devrlopmcnl trail*. 

When provided by &n order, the fol¬ 
lowing are prohibited: 

(a) Being on the trail. 

(b) Using a bicycle or motorized ve¬ 
hicle. 

(c> Possessing or using a saddle, pack, 
or draft animal. 

(d> Shorteutting a switchback. 

g 261.56 Uw of vehicle* off forr*t de¬ 
velopment rood*. 

When provided by an order, it is pro¬ 
hibited to possess or use a vehicle off 
forest development roads. 

§ 261.57 National Forest wilderoe**. 

When provided by an order, the fol¬ 
lowing are prohibited: 

(a> Entering or being in the area. 

»b> Possessing camping or pack-out¬ 
fitting equipment, as specified in the 
order. 

<c> Possessing a firearm or firework. 
(d> Possessing any non-bumable food 
or beverage containers, including deposit 
bottles, except for non-bumable contain¬ 
ers designed and intended for repeated 
use. 

(e) Grazing. 

(f) Storing equipment, personal prop¬ 
erty or supplies. 

(g) Disposing of debris, garbage, or 
other waste. 

g 261.58 Occupancy and u*c. 

When provided by an order, the fol¬ 
lowing are prohibited: 

<a> Camping for a period longer than 
allowed by the order. 

<b) Entering or using a developed rec¬ 
reation site or portion thereof. 

(c> Entering or remaining in a camp¬ 
ground during night periods prescribed 
in the order except for persons who are 
occupying such campgrounds. 

<d> Occupying a developed recreation 
site with prohibited camping equipment 
prescribed by the order. 

(e> Camping. 

(f) Using a campsite or other area de¬ 
scribed In the order by more than the 
number of users allowed by the order. 


(g) Parking or leaving & vehicle in 
violation of a posted sign. 

(h> Parking or leaving a vehicle out¬ 
side a parking space assigned to one's 
own camp unit, 

(I) Possessing, parking or leaving 
more than two vehicles, except motor¬ 
cycles or bicycles, per camp unit. 

(J) Being publicly nude. 

(k) Entering or being in a body of 
water. 

(l) Being in the area after sundown 
or before sunrise. 

<m) Discharging a firearm, air rifle. o» 
gas gun. 

(n> Possessing or operating a motor- 
boat. 

(o) Water skiing. 

(p) Storing or leaving a boat or raft. 

(q) Operating any watercraft in ex¬ 
cess of a posted speed limit. 

<r> Launching a boat except at a des¬ 
ignated launching ramp. 

(s) Possessing or transporting a bird 
or animal. 

(t> Possessing or transporting any 
part of a tree or plant. 

(u> Being in the area between 10 p.m. 
and 6 a.m. except a person who is camp¬ 
ing or who is visiting & person camping 
In that area. 

(v) Hunting or fishing. 

Subpart C—Prohibitions in Regions 
$ 261.70 l»Mi«nrr of regulation*. 

(a > Pursuant to 7 CFR 2.60, the Chief, 
and each Regional Forester, to whom the 
Chief has delegated authority, may issue 
regulations prohibiting acts or omissions 
within all or any port of the area over 
which he has jurisdiction, for one or 
more of the following purposes; 

(1> Fire prevention or control. 

(2) Disease prevention or control 

(3) Protection of property, roads or 
trails. 

(4) Protection of threatened, endan¬ 
gered. rare, unique, or vanishing species 
of plants, animals, birds or fish, or special 
biological communities. 

(5> Protection of objects or places of 
historical, archaeological, geological or 
paleontological interest. 

(6) Protection of scientific experiments 
or investigations. 

(7) Public safety. 

<8> Protection of health. 

(9) Establishing reasonable rules of 
public conduct. 

<b) Regulations issued under this sub¬ 
part shall not be contrary to or duplicate 
any prohibition which is established 
under existing regulations. 

(c) In issuing any regulations under 
paragraph <a> of this section, the issuing 
officer shall follow 5 U 8 C. 553. 

(d) In a situation when the issuing of¬ 
ficer determines that a notice of proposed 
rule making and public participation 
thereon is Impracticable, unnecessary, or 
contrary to the public interest, he shall 
issue, with the concurrence of the Chief, 
an interim regulation containing an ex¬ 
piration date. 

<e> No Interim regulation issued under 
paragraph <d> of this section will be ef¬ 
fective for more than 90 days unless re- 
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adapted as a permanent rule after a 
notice of proposed rule making under 5 
USC 553 (b) and (c). 

£261.71 ItrgulaiHini applirablr to Re¬ 
gion 1, Northern Region, an defined 
lag 200.2. (Reserved] 

§ 261.72 Regulation* applicable to Re¬ 
gion 2, Rocky Mountain Region, as 
defined in § 200.2. I Reserved | 

§261.73 Regulation* applicable to Re¬ 
gion 3, South western Region, a* de¬ 
fined in § 200.2. I Reserved 1 

§ 261.74 Regulation* applicable to Re¬ 
gion 4, Inter mountain Region, a* de¬ 
fined in g 200.2. (Reversed 1 

§ 261.75 Regulation* applicable to Re¬ 
gion S, California Region, a* defined 
in §200.2. I Reserv ed 1 

§ 261.76 Regulations applicable to Re¬ 
gion 6, Pacific Northwest Region, a* 
defined In § 200.2. [Reserved] 

§ 261.77 Regulation* applicable to Re¬ 
gion 8. Southern Region, a* defined 
in § 200.2. (Reserved) 

§ 261.78 Regulations applicable to Re¬ 
gion 9, Eastern Region, aa defined in 
§ 200,2. [ Reserved] 

§261.79 Regulations applicable to Re¬ 
gion 10, Alaska Region, as defined 
In §200.2. I Reserved) 


PART 262—REWARDS ANO 
IMPOUNDMENTS 

8«. 

W21 Reward* In connection with lire or 
property prosecution*. 

2622 Impoundment and disposal of unau¬ 
thorised livestock. 

202.3 Impounding of dogs. 

262.4 Impounding of personal property. 

202.5 Removal of obstruction*. 

Ai Tiioairr: 30 Stot. 36. as amended (16 
U3.C. 6511; Sec. 1. 33 Stat. 628 (16 08.0 
4721; 50 Stat. 626. a* amended (7 UAC, 
1011(f)); 68 8tat. 730 (i« UAC. B69r), un¬ 
less otherwise noted. 

§ 262.1 Reward* in connection with fire 
or property prosecution*. 

Hereafter, provided Congress shall 
make the necessary appropriation or au¬ 
thorise the payment thereof, the Depart¬ 
ment of Agriculture will pay the follow¬ 
ing reward*: 

<l> Not exceeding $1,000 and not less 
than $100 for information leading to the 
arrest and convictton of any person on 
the charge of willfully or maliciously 
setting on Are. or causing to be set on 
Are, any timber, underbrush, or grass 
upon the lands of the United States 
within the National Forest System or 
nearby; 

( 2> Not exceeding $300 and not less 
than $50 for Information leading to the 
arrest and conviction of any person on 
the charge of building or causing a Are 
on lands of the United States within the 
National Forest System or nearby, and 
leaving said Are which escapes before 
the same has been totally extinguished; 

•3) Not exceeding $1,000 and not less 
than $50 for Information leading to the 
arrest and conviction of any person 
charged with destroying or stealing any 
Property of the United States. 
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(4) A reward may be paid to the per¬ 
son or persons giving the information 
leading to such arrest and conviction 
upon presentation to the Department of 
Agriculture of satisfactory evidence 
thereof, subject to the necessary appro¬ 
priation as aforesaid, or otherwise as 
may be provided. 

(c) Officers and employees of the De¬ 
partment of Agriculture are barred from 
receiving such rewards. 

<d> The Deportment of Agriculture re¬ 
serves the right to refuse payments of 
any claim for reward when, in its opin¬ 
ion, collusion or improper methods have 
been used to secure arrest and conviction. 
The Department also reserves the right 
to allow only one reward where several 
persons have been convicted of the same 
offense* or wliere one person has been 
convicted of several offenses, unless the 
circumstances entitle the person to a 
reward on each conviction. 

(e) Applications for reward should be 
forwarded to the Regional Forester, 
Research Director, or Area Director who 
has responsibility for the land or prop¬ 
erty involved in the trespass. However, 
no application will be considered unless 
presented to a responsible Forest Service 
officer within three months from the date 
of conviction of an offender. In order 
that all claimants for rewards may have 
on opportunity to present their claims 
within the prescribed limit, the Depart¬ 
ment will not take action with respect 
to rewards for three months from the 
date of the conviction of an offender. (58 
Stat. 736; 16 U.S.C. 559a.) 

§ 262.2 Impoundment and diiponal of 
unauthorised livestock. 

Unauthorized livestock or livestock in 
excess of those authorized by a grazing 
permit on the National Forest System, 
which are not removed therefrom within 
the periods prescribed by this regulation, 
may be impounded and disposed of by a 
forest officer as provided herein. 

(a) When a Forest officer determines 
that such livestock use is occurring, ha* 
deAnite knowledge of the kind of live¬ 
stock. and knows the name and address 
of the owners, such livestock may be im¬ 
pounded any time five days after written 
notice of intent to Impound such live¬ 
stock is mailed by certified or registered 
mail or personally delivered to such 
owners. 

<b) When a Forest officer determines 
that such livestock use is occurring, but 
does not have complete knowledge of the 
kind of livestock, or if the name of the 
owner is unknown, such livestock may be 
impounded any time 15 days after the 
date a notice of intent to Impound live¬ 
stock is first published in a local news¬ 
paper and posted at the county court¬ 
house and in one or more local post of¬ 
fices. The notice will identify the area in 
which it will be effective. 

(c) Unauthorized livestock or livestock 
in excess of those authorized by a graz¬ 
ing permit on National Forest System 
which are owned by persons given notice 
under paragraph (a) of this section, and 
any such livestock in areas for which a 
notice has been posted and published 
under paragraph <b) of this section, may 
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be impounded without further notice any 
time within the 12-month period immedi¬ 
ately following the effective date of the 
notice or notices given under paragraphs 
(a> and (b) of this section. 

(d> Following the Impoundment of 
livestock, a notice of sale of Impounded 
livestock will be published In a local 
newspaper and posted at the county 
courthouse and in one or more local post 
offices. The notice will describe the live¬ 
stock and specify the date, time, and 
place of the sale. The date shall be at 
least five days after the publication and 
posting of such notice. 

(e) The owner may redeem the live¬ 
stock any time before the date and time 
set for the sale by submitting proof 
of ownership and paying for all expenses 
incurred by the United States In gather¬ 
ing. impounding, and feeding or pastur¬ 
ing the livestock. However, when the 
impoundment cost* exceed fair market 
value a minimum acceptable redemption 
price at fair market value may be estab¬ 
lished for each head of livestock. 

(f) If the livestock arc not redeemed 
on or before the date and time fixed 
for their sale, they shall be sold at public 
sale to the highest bidder, providing this 
bid is at or above the minimum amount 
set by the Forest feervice. If a bid at or 
above the minimum amount is not re¬ 
ceived. the livestock may be sold at 
private sale at or above the minimum 
amount, reoffored at public sale, con¬ 
demned and destroyed, or otherwise dis¬ 
posed of. When livestock are sold pursu¬ 
ant to this regulation, the forest officer 
making the sale shall furnish the pur¬ 
chaser a bill or other written instrument 
evidencing the sale. Agreements may be 
made with 8tate agencies whereby un¬ 
branded livestock of unknown ownership 
are released to the agency for disposition 
in accordance with State law*. 

§ 262.3 Impounding of do|c«. 

Any dog found running at large In a 
part of the National Forest System, 
which has been closed to dogs running 
at large, may be captured and impound¬ 
ed by Forest officers. Forest officers will 
notify the owner of the dog. If known, of 
such impounding, and the owner w r ill be 
given five days to redeem the dog. A 
dog may redeemed by the owner sub¬ 
mitting adequate evidence of ownership 
and paying all expenses incurred by the 
Forest Service in capturing and im¬ 
pounding it. If the owner fails.to re¬ 
deem the dog within five days after no¬ 
tice. or if the owner cannot be ascer¬ 
tained within 10 days from the date of 
impounding, the dog may be destroyed 
or otherwise disposed of at the discre¬ 
tion of the Forest officer having posses¬ 
sion of it. 

§ 262.1 Impounding of personal prop¬ 
erly, 

<a» Automobiles or other vehicles, 
trailers, boats, and camping equipment 
and other inanimate personal property 
on National Forest System lands with¬ 
out the authorization of a Forest officer 
which are not removed therefrom within 
the prescribed period after a warning 
notice as provided In this regulation may 
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be impounded by a Forest officer. When¬ 
ever such Forest officer knows the name 
and address of the owner, such im¬ 
poundment may be effected at any time 
five days after the date that written 
notice of the trespass is mailed by reg¬ 
istered mall or delivered to such owner. 

<b) In the event the local Forest offi¬ 
cer does not know the name and address 
of the owner, impoundment may be ef¬ 
fected at any time 15 days after the date 
a notice of intention to impound the 
property in trespass is first published in 
a local newspaper and posted at the 
county courthouse and In one or more 
local post offices. A copy of this notice 
shall also be posted in at least one place 
on the property or in proximity thereto. 

(c) Personal property impounded un¬ 
der this regulation may be disposed of 
at the expiration of 90-days after the 
date of impoundment. The owner may 
redeem the personal property within the 
90-day period by submitting proof of 
ownership and paying all expenses in¬ 
curred by the United States in adver¬ 
tising. gathering, moving, impounding, 
storing, and otherwise caring for the 
property, and also for the value of the 
use of the site occupied during the pe¬ 
riod of the trespass. 

<d) If the personal property is not re¬ 
deemed on or before the date fixed for 
its disposition, it shall be sold by the 
Forest Service at public sale to the high¬ 
est bidder. If no bid is received, the prop¬ 
erty. or portions thereof, may. in the dis¬ 
cretion of the responsible Forest officer, 
be sold at private sale or be condemned 
and destroyed or otherwise disposed of. 
When personal property is sold pursuant 
to this regulation, the Forest officer mak¬ 
ing the sole shall furnish the purchaser 
a bill of sale or other written instrument 
evidencing the sale. 

§ 262.5 Removal of ob*tn«rliom. 

A Forest officer may remove or cause 
to be removed, to a more suitable place, a 
vehicle or other object which is an im¬ 
pediment or hazard to the safety. con¬ 
venience, or comfort of other users of 
an area of the National Forest System. 


PART 271—USE OF "SMOKEY BEAR” 
SYMBOL 

§271.5 IRcocrved] 

Section 271.5 is revoked and reserved. 


PART 272—USE OF "WOODSY OWL M 
SYMBOL 

§275.5 I Reserved] 

Section 272,5 Ls revoked and reserved. 


PART 291—OCCUPANCY AND USE OF DE¬ 
VELOPED SITES AND AREAS OF CON- 
CENTRATED PUBLIC USE 

§ 291.1-291.8 | Reserved] 

Sections 291.1 through, and including. 
291.8 are revoked and reserved. 
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PART 295—USE OF OFF ROAD 
VEHICLES 

§295.6 | Revolted] 

1. Section 295.6 is revoked. 

§295.7 (Revoked] 

2. Section 295.7 is revoked. 

§295.8 1 Revoked] 

3. Section 295.8 is revoked. 

Effective date: February 15. 1977. 

John A. Knebel, 
Secretary. 

January 11. 1977. 

[FR Doc.77-1303 Piled 1-13-77:8:45 am | 


Title 37—Patents, Trademarks, and 
Copyrights 

CHAPTER I!—COPYRIGHT OFFICE, 
LIBRARY OF CONGRESS 

[Docket RM 78-1; Rule* Doc. A| 

PART 201—GENERAL PROVISIONS 

Use of Copyright Office Records for Com¬ 
piling Mailing Lists and Similar Pur¬ 
poses; Miscellaneous Technical Amend¬ 
ments 

On November 15. 1976, proposals were 
published in the Federal Register re¬ 
garding (1) the addition of a new regu¬ 
lation 5 2014) governing the filing of 
agreements between copyright owners 
and public broadcasting entities: < 2 * the 
addition of a new regulation 5 201.10 
pertaining to the termination of trans¬ 
fers and licenses covering the renewal 
term of copyright as extended by Pub. L. 
94-553 (90 Stat. 2541); (3) an amend¬ 
ment of I 201.2(b) of the existing Copy¬ 
right Office regulations to delete the pro¬ 
hibition on the use of Office records for 
compiling mailing lists and the like: and 
(4) technical corrective amendments to 
other Copyright Office regulations. In¬ 
terested persons were given until De¬ 
cember 15, 1976 to submit comments. 41 
FR 50300, corrected In port at 41 FR 
51428. 

Comments received in response to the 
proposals regarding the filing of agree¬ 
ments between copyright owners and 
public broadcasting entities and the ter¬ 
mination of transfers covering the ex¬ 
tended renewal term are now being con¬ 
sidered by the Copyright Office; these 
proposals and the comments received in 
response thereto are not the subject of 
this rules document. 

Hie proposed amendment to 5 201.2 
(b) of the regulations is to delete para¬ 
graph (2) of that section, which pro¬ 
hibits the "copying from the Copyright 
Office records of names and addresses 
for the purpose of compiling mailing lists 
and other similar uses." The Copyright 
Office had concluded that this prohibi¬ 
tion is an unwarranted limitation on the 
public use of Office records. One com¬ 
ment was received In support of the pro¬ 
posed deletion; no comments were re¬ 
ceived In opposition. 


The technical amendments were pro- 
posed to correct ZIP Code references in 
51201.1 and 201.2(c) (2) OI>; to delete 
an out-dated reference to "Copyright 
Office Form C-85" and correct the CFP. 
citation in 5 201.8; and to Identify Part 
14 of the Catalog of Copyright Entrh 
in 5 201.3. No comments were received 
with respect to these proposed amend¬ 
ments. 

In consideration of the foregoing, the 
proposed amendment to I 201.2(b) to de¬ 
lete the prohibition on the use of Office 
records for mailing lists and like uses and 
the proposed technical amendments to 
55 201.1. 201.2(0 (2) (ID. 201.3 and 201 8 
are hereby adopted without change and 
are set forth below. 

Effective date: As the amendment re¬ 
lating to the use of Office records is 
Intended to relieve a restriction and a* 
the technical amendments are to con¬ 
form the regulations to exLsting facts, 
they shall become effective on January 
14. 1977. 

Dated: January 6. 1976. 

Barbara Ringer. 

Register of Copyrights 

Approved by: 

William J. Wrnsif. 

Acting Librarian of Congress. 

1. 8ection 201.2(b)(2) Is deleted and 
its number is reserved as follows: 

§201.2 Information given l»y llir Copy¬ 
right Oflitff. 

• • • • • 

(b> Inspection and copying of records 
(1) Inspection and copying of completed 
records and indexes relating to a regis¬ 
tration or a recorded document, and in¬ 
spection of copies deposited in connec¬ 
tion with a completed copyright regis¬ 
tration. may be undertaken at such times 
fls will not result in interference with or 
delay in the work of the Copyright Office 

(2) IReservedl 

§§ 201.1 and 201.2 | Amended I 

2. Sections 201.1 and 201.2(ch2mU> 
are amended to delete the ZIP Code 
identifications "20540" and to insert the 
ZIP code identifications “20559" after the 
words "Washington. D.C.” in the ad¬ 
dresses for the Register of Copyrights. 
§201.3 (Amended] 

3. Section 201.3 is amended to add the 
following clause at the end ol the sec¬ 
tion: "Part 14—Sound Recordings. $10 " 

4. Section 201.8(b) is revised to read as 
follows: 

§ 201.8 Import Strilrnu nU. 

• l I # • 

(b) The provisions in the Customs reg¬ 
ulations covering the use of the import 
statement are found in 19 CFR 133.45 
(17 U.S.C. 207.) 

|PR Doc.77-1270 Filed l-l3-77;8:45 am) 


notr. ai register, vol 4?. no. io—hiioay, January 14, 1977 



















RULES AND REGULATIONS 


2963 


Title 41—Public Contracts and Property 
Management 

CHAPTER 9—ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

KRDA-PR Temporary Regulation No. 251 

PART 9-7 CONTRACT CLAUSES 

PART 9-15 CONTRACT COST 
PRINCIPLES AND PROCEDURES 

ERDA Contract Cost Principles 

January 4.1977. 

1 Purpose: Pending complete restruc¬ 
turing ol ERDA-PR 9-15. the following 
cost principles are issued as directly sup¬ 
plementing FPR 1-15.205-3 and 1- 
15.-05-35. Other principles may be pro¬ 
mulgated from time to time, if needed, 
in the interval before the restructured 
ERDA-PR 9-15 is issued. The following 
principles will apply to the negotiation 
and administration of contracts, and 
subcontracts under cost-type contracts. 
In accordance with FPR 1-15.102. The 
provisions of ERDA-PR Temporary Reg¬ 
ulations No. 11 and No. 13 are incorpo¬ 
rated in this temporary regulation. Ac¬ 
cordingly, ERDA-PR Temporary Regu¬ 
lations No. 11 and 13. dated October 7. 
1975. and October 28. 1975. respectively, 
are hereby rescinded. The only substan¬ 
tive change to the above mentioned tem¬ 
porary regulations Is the addition of the 
provision that allows the contracting of¬ 
ficer to use other tests of reasonableness 
for bid and proposal expenses besides the 
3-year average annual cost formula. 

2. Effective date: This regulation be¬ 
comes effective January 14. 1977. 

3. Expiration date: This regulation 
will remain in effect until canceled or 
until its provisions are incorporated into 
a permanent ERDA procurement regu¬ 
lation. 

Explanation of changes: 

a. Section 9-7.5000-10, paragraph <d) 

' 17> Is revised and <d> (18) is added and 
reads as follows: 

Subpart 9-7.50 Use of Standard Clauses 


§ Standard ERDA r1au*r* not 

included in 8 9—7.5001 or 
§ 9—7.5003. „ 

* • • • , * 

3 9-7.3006-10 Allowable coat* and fixed 
fee (»upply contrarta and reficarrti 
and development commit* with con¬ 
cern* other than rdumtionul institu¬ 
tion*). 

• • • • • 

<d> • • • 

•17) The costs of j yreparing bids and 
Proposals In accordance with 1 9-15.205- 

3. 

1 18) Independent research and devel- 
opment costs in accordance with 3 9-15. 

205-35, 

b. Delete 5 9-7.5000-10(0 (20) and re¬ 
serve. 

c. Section 9-7.5000-12 paragraph (d) 
<19) is revised and <d> (20) is added and 
reads as follows: 


§ 9-7.5006-12 Allowable eo*t* and fixed 
fee (arrhiteet-enginerr contract*). 


<d» • • • 

< 19> The cost of preparing bids and 
proposals in accordance with 5 9-15.20S-3. 

Not*.— This paragraph should be deleted 
for on-site architect-engineer contracts. 

<20) Independent research and devel¬ 
opment costs in accordance with i 9- 
15.205-35. 

Note. —This paragraph should be deleted 
for on-site architect-engineer contracts. 

d. Delete. 1 9-7.5006-12(e) (18) and 
reserve. 

e. A new Subpart 9-15.2, Contracts 
With Commercial Organizations , is 
added as follow's: 

Subpart 9-15.2—Contract* With Commercial 
Organization* 

8cc. 

9-15.205 3 Bidding costs. 

9-15.205-35 Research and development 
costs. 

Subpart 9-15.2 Contracts With Commercial 
Organizations 

§ 9—13.205—3 Bidding costs. 

The costs of preparing bids or propos¬ 
als shall include an amount for absorp¬ 
tion of their appropriate share of related 
indirect costs. A contractor’s bidding 
costs are allowable in accordance with 
FPR 1-15.205-3 up to a celling amount 
equal to the average annual bidding costs 
computed from the actual costs for the 
contractor's three most recent years. 
However, at the discretion of the con¬ 
tracting officer, a ceiling amount In ex¬ 
cess of the foregoing may be established 
when the contractor can demonstrate 
that the three year average annual bid¬ 
ding cost formula would produce a clear¬ 
ly Inequitable co6t recovery. 

§‘>—13.203—33 Rwcarch and develop- 
nienl roih. 

ia> through (c> I Reserved 1 

id) A contractor’s costs of independ¬ 
ent research arc allowable in accord¬ 
ance with FPR 1-15.205-35(d> provided 
the research also is of benefit to the 
ERDA program. 

ie) Costs of a contractor’s independ¬ 
ent development arc allowable in ac¬ 
cordance with FPR 1-15.205-35(6) pro¬ 
vided the development also is of benefit 
to the ERDA program. 

(f) and <g> lReserved] 

<h) When the cost of the work In¬ 
volved in segregating the independent 
research and development which bene¬ 
fits the ERDA program is disproportion¬ 
ate to the amounts involved, an allocable 
share of those costs may be allowed up 
to a maximum equal to 5% of the total 
cost of the contract, but not in excess of 
$50,000. 

(ftoc. 105 of the Energy Reorganisation Act 
of 1974 (Pub. L. 93-438).) 

M. J. Tashjiah. 
Director of Procurement 

(PR Doc.77-1286 Piled 1-13-T7;8:46 am] 


Title 45 —Public Welfare 

CHAPTER I—OFFICE OF EDUCATION. 
DEPARTMENT OF HEALTH, EDUCA 
TION. AND WELFARE 

PART 177— FEDERAL, STATE AND PRI¬ 
VATE PROGRAMS OF LOW INTEREST 
LOANS TO VOCATIONAL STUDENTS 
AND STUDENTS IN INSTITUTIONS OF 
HIGHER EDUCATION 

Special Allowances 

Subparagraph (3) of f 177.4«c). Spe¬ 
cial Allowances, which deals with the 
payment to lenders of the allowances 
authorized by section 2 of the ’’Emer¬ 
gency Insured Student Loan Act of 1969” 
(Pub. L. 91-95) is amended to provide 
for the payment of such an allowance 
for the period October 1, 1976, through 
December 31. 1976, Inclusive. 

In light of the directives in the Emer¬ 
gency Insured ‘Student Loan Act of 
1969 with respect to the factors that 
the Secretary of Health. Education, 
and Welfare is to consider and the offi¬ 
cials with whom he is to consult in 
setting the rate of the special allowance, 
and since a comment period would cause 
delay of at least 30 days, following each 
quarterly 3-month period, it has been 
determined pursuant to 5 U.8.C. 553 that 
the solicitation of comment as to the rate 
of the special allowance for any particu¬ 
lar quarter is both impracticable and 
contrary to the public interest. 

The Office of Education has deter¬ 
mined that this document does not con¬ 
tain a major proposal requiring prepara¬ 
tion of an Inflationary Impact Statement 
under Executive Order Number 11821 
and OMB Circular A-107. 

Effective Date. Pursuant to section 
431(d) of the General Education Provi¬ 
sions Act, as amended (20 U.S.C. 1232 
(d>), these regulations have been trans¬ 
mitted to the Congress concurrently with 
the publication In the Federal Register. 
That section provides that regulations 
subject thereto shall become effective on 
the forty-fifth day flowing the date of 
such transmission, subject to the pro¬ 
visions therein concerning Congressional 
action and adjournment. 

Section 177.4(c) <3Mxxx> is added as 
follows: 

§ 177.1 Payment of inlrrr»l benefit*, 
adnunhlrativc roM nllovrnnrea unrl 
*peeial allowance. 

i • • • • • 

(c) Special allowances. 

• • • - • • 

(3) Special allowances arc authorized 
to be paid as follows: 

• • • ♦ • 

(XXX) For the period October l t 1976, 
through December 31, 1976. Inclusive, a 
special allowance is authorised to be paid 
In an amount equal to the rate of 1^ 
percent per annum of the average unpaid 
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balance of disbursed principal of eligible 
loans. 

(See. 2. 83 8tat. lit.) 

(Catalog of Federal Dome* *tic AtaUtance No. 
13.400 Guaranteed Student Loan Program.) 

Dated: December 27. 1976. 

John W. Evans. 

Acting US. Commissioner 

of Education. 

Approved: January 7.1977. 

Marjorie Lynch, 

Acting Secretary of Health . 
Education, and Welfare. 

|FR Doc 77-1237 Piled 1-13-77:8:40 am] 


Title 49—Transportation 

CHAPTER III—FEDERAL HIGHWAY AD¬ 
MINISTRATION. DEPARTMENT OF 

TRANSPORTATION • 

SUBCMAPTCR A—GENERAL PROVISIONS 

PART 310— BRIDGE TOLL PROCEDURAL 
RULES 

Effective Period of Orders. Time Limits. 

Complaints in Modification Proceedings 

• Purpose . This amendment provides 
procedures for expediting the handling 
of proceedings to determine whether 
rates are just and reasonable by limit¬ 
ing the effective time of orders, leaving 
the decision of whether to allow modi¬ 
fied rates to go into effect within the 
discretion of the Administrator, and put¬ 
ting time constraints on certain stages 
of the investigation and decisionmak¬ 
ing. • 

TTie Federal Highway Administration's 
experience with toll regulations over the 
past several years indicates the desir¬ 
ability of expediting the regulatory 
process. In order to accomplish this the 
Bridge Toll Procedural Rules are being 
amended. 

The first amendment relates to the 
time period for which an order setting a 
toll rate is effective. The amendment 
allows the Administrator, with certain 
exceptions, to make the order effective 
for anywhere from 2 to 3 years depend¬ 
ing on the particular ense. An order for 
less than 2 years would have either of 
two undesirable results. It could tend to 
increase the number of proceedings as 
complaints would be received as soon as 
an order became ineffective or it could 
discourage potential complainants who 
may not desire to invest the time and 
money necessary to support their posi¬ 
tions with the knowledge that their ef¬ 
forts would only result in a reduction for 
a short period of time. The bridge toll 
owner is protected from emergency or 
exceptional circumstances by his ability 
to petition for modification. An order ef¬ 
fective for more than three years, on the 
other hand, will be based on data and 
projections that will probably be unreli¬ 
able because of fluctuation in the econ¬ 
omy and traffic flow. So many factors 
are involved that it is difficult to make 
projections very far in advance. 

The second amendment changes the 
toll modification rules by deleting that 


RULES AND REGULATIONS 

provision which stayed the effective date 
of the proposed modified order if one 
complaint was filed. Recent cases have 
shown that occasionally frivolous com¬ 
plaints are received. It was, therefore, 
determined that the matter of allowing 
the proposed rate to pass into effect 
should be left solely to the Administra¬ 
tor. A provision has been added, however, 
which requires the Administrator to con¬ 
sider all complaints that have been re¬ 
ceived before he makes his decision. In 
this way legitimate complaints will con¬ 
tinue to have an effect in staying the 
proposed rate. 

In order to accelerate the decision- 
making process, the Administrator has 
set certain time limits on actions taken 
by himself and his staff. These time 
limits should, with cooperation from the 
parties in providing information, signifi¬ 
cantly reduce the time-consuming de¬ 
cisionmaking process. 

These amendments relate to pleading 
and practice before the Federal Highway 
Administration. Notice and comment arc 
therefore unnecessary. 

In consideration of the foregoing, 49 
CFR P art 3 10 Is amended as follows: 

1. 49 CFR 310.4a(g) is revised to read 
as follows: 

§ 310.1a Mmlifiration of order- -r iling 
loll rate*. 


<g> The proposed toll rate shall be¬ 
come effective 60 days after the publica¬ 
tion of the Federal Register notice unless 
the Administrator orders otherwise. In 
considering whether to allow the rates to 
go into effect under this section, the Ad¬ 
ministrator shall consider any com¬ 
plaints submitted under $ 310.3. 

2. 49 CFR 310.5 is amended by adding 
the following sentence to the end of the 
text as follows: 

§ 310.5 Bridge loll investigation, 

• • • The investigation shall be con¬ 
cluded within 90 days after receipt of 
the response to the complaints. This time 
period shall be extended to 45 days after 
the receipt of additional information re¬ 
quested from the bridge owner under this 
section when such request has been made 
during the first 60 days following receipt 
of the response to the complaint. AD re¬ 
quests for information issued by the in¬ 
vestigation staff shall be answered within 
45 days. 

3. 49 CFR 310.6 Ls amended by adding 
the following sentence to the end of the 
text as follows: 

§ 310.6 Informal conference*. 

• • • 8uch informal conferences 
shall, if needed, be convened within 60 
days after the conclusion of the investi¬ 
gation. 

4. 49 CFR 310.7 is amended to read as 
follows: 

§310.7 Initial determination. 

Within 30 days after the conclusion of 
the Investigation, or within 30 days after 
the receipt of tin* transcript of the last 


informal conference, if any such con¬ 
ferences arc held, the Administrator de¬ 
termines whether there are sufficient 
grounds for adjudication. If he deter* 
mines that no such grounds exist, he then 
dismisses the proceeding. If he deter¬ 
mines that grounds for formal adjudi¬ 
cation exist, he then, as soon as possible 
Issues an order appointing an admlnl* - 
trative law Judge, or reserving the hear¬ 
ing to himself, and directing that either 
a public hearing under this 8ubpart or a 
hearing by affidavit under Subpart B be 
held. An appropriate order is then served 
on the parties. All subsequent regula¬ 
tions that refer to the <% adminlstrativ< 
law Judge" shall also mean the Admins 
trator. 

5. 49 CFR 310.13 is revised to read a- 
follows: 

§ 310,13 AcVvnimMnitorV derision. 

<a) Within 90 days of the receipt of 
the administrative law judge's recom¬ 
mended decision, the Administrator mav 
adopt or reject the administrative law 
Judge's recommended findings of fact, 
conclusions of law, and order In whole or 
in part. He may also remand proceeding 
to the administrative law Judge with in¬ 
structions for further proceedings as he 
deems appropriate. If he rejects the rec¬ 
ommended decision and no further hear¬ 
ings are ordered, he then issues a final 
order disposing of the proceeding and 
serves It on the parties. 

<b) If the Administrator has presided 
over the hearing, he shall within 150 
days after receipt of briefs issue a final 
order disposing of the matter The order 
shall be serve d on all parties. 

6. 49 CFR Part 310 is amended by 
adding a new section as follows: 

§ 310.16 Effective period of ordrr*» •ri¬ 
ling toll rate*. 

The administrative law Judge in his 
recommended decision and the Adminis¬ 
trator in his final decision shall state the 
length of time the order will be In effect. 
The effective time, which shall be meas¬ 
ured from the date the toll rate ordered 
goes Into effect, shall not be less than 2 
nor more than 3 years. The effective time 
of an order may be extended or reduced 
only in extraordinary or emergency cir¬ 
cumstances. Requests for extension or 
reduction of the effective time shall be by 
motion to the Administrator. When a 
motion is made, the Administrator may 
order such other proceedings under these 
rules as he deems appropriate before he 
makes a decision. 

(Sec. 133(b), Pub. L. 83-87, 87 Btat. 267 1 3-1 
U.8.C. 626(a)); 8ec. 2. 6 Pub. I*. 82-434. 86 
8 tat. 731, 732 (33 Ufl,C. 536. 536(d) ) 

Effective date: This amendment take* 
effect on January 14. 1977. 

Issued on: January 11.1977. 

Norbert T. Tjemann. 

Administrator 

I PR Doc.77-1348 Filed 1-13-77:8:45 ami 
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CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

[Ex Parte No 2411 

PART 1033—CAR SERVICE 

Cars for Shippers* Exclusive Use [Rule 16]; 

Order 

Investigation or Adequacy or Railroad 
Freight Car Ownership. Car Utiliza¬ 
tion. Distribution. Rules and Prac¬ 
tices; i Modification or Car Service 
Rule 16# 

At a Oeneral Session of the Interstate 
Commerce Commission, held at Its office 
tn Washington. D C., on the 28th day of 
December 1976. 

It appearing, That In the report here¬ 
in. 385 I.C.C. 264. decided August 21. 1969. 
ra modified In 335 I.C.C. 874. Car Service 
Rules were prescribed for mandatory ob¬ 
servance. including rule 16 concerning 
the assignment of cars; 

It further appearing. That by petition 
filed on May 5. 1976. the Association of 
American Railroads seeks modification of 
the said Car Service Rule 16, whereby the 
present 10-day notice requirement be¬ 
fore a car can be released from an as¬ 
signment would be amended so as to re¬ 
quire only 1 day’s written notice: and 
that other modifications be made for pur¬ 
poses of clarification and efficiencies in 
assignment of cars: and that said peti¬ 
tion was served upon all parties to this 
proceeding: and that no replies thereto 
have been received: 

And it further appearing. That on the 
date hereof, the Commission entered its 
report on further consideration finding 
that the petitioner’s proposed modifica¬ 
tion of paragraph (A) (3> of rule 16 is un¬ 
acceptable and requires further modifi¬ 
cation by the Commission for clarifica¬ 
tion purposes and that modification of 
paragraphs (C) and <D> Is also war¬ 
ranted; and that the proposed modifica¬ 
tions as amended will be In the overall 
public Interest; therefore. 

It fa ordered, That the said Car Serv¬ 
ice Rule 16, set forth In appendix O to 
the report. 335 I.C.C. 264, at pages 353- 
354. be. and it is hereby, modified, effec¬ 
tive January 31. 1977. by substituting in 
lieu of rule 16. paragraphs (a)(3). (c>. 
and <d> the following: 

§ 133.16 Can for fthipprn' exclude 

«ur. 

<a> • • • 

( 3> When cars are assigned in accord¬ 
ance with this Rule, they shall remain 
and be treated as assigned cars until the 
shipper, originating rood haul carrier<s> . 
Pool operator or owning railroad serves 
notice on each of the remaining parties 
in writing at least one i 1) day In advance 
that such assignment is modified or can¬ 
celled. 


<ci The present and future assign¬ 
ment by a carrier of specific cars for the 
exclusive use of a shipper at a particular 
Point shall be reported by such carrier to 
the Operating-Transportation Division 
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of the Association of American Railroads 
by car initial, number, car type code and 
specific assignment. Each carrier assign¬ 
ing such cars shall advise the Operating 
Transportation Division of the Associa¬ 
tion of American Railroads of any change 
In assignments not later than the last 
working day of the month in which 
change occurred, except when a change 
in assignment occurs on the last two days 
of the month, then notice of change shall 
be as soon as possible, but not more than 
5 days after any change in assignment 
The Opera ting-Transportation Division 
of the Association of American Railroads 
will maintain a current record of car* 
assigned, and distribute such information 
to car owners assigning cars to a specific 
shipper at each location, as well as to the 
roads originating traffic from such as¬ 
signment. including originating switch¬ 
ing line serving the shipper involved. The 
foregoing provisions of this paragraph 
shall not apply when all cars assigned to 
the exclusive use of a shipper at a par¬ 
ticular point are system cars of a single 
road haul carrier serving the shipper at 
such point. 

<d> Assigned cars am exempt from 
Car Service Rules 1 and 2. 

And it is further ordered. That notice 
of this order shall be given to the general 
public by depositing a copy thereof In the 
Office of the Secretary of the Commis¬ 
sion at Washington, D C . and by filing a 
copy with the Director. Office of the Fed¬ 
eral Register. 

By the Commission. 

Robert L. Oswald. 

Secretary. 

|FR Doc,77-1207 Piled 1-13-77:8:46 am) 


Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH AND 
WILDLIFE SERVICE. DEPARTMENT OF 
THE INTERIOR 

SURCHAPTFR B—TAKING. POSSESSION. 

TRANSPORTATION. SA» E. PURCHASE. BAR. 
TER EXPORTATION. AND IMPORTATION Of 
WILDLIFE 

PART 17—ENDANGERED AND 
THREATENED WILDLIFE AND PLANTS 

Determination That the Southern Sea Otter 
Is A Threatened Species 

The Director. U.8. Fish and Wildlife 
Service (hereinafter the Director and the 
Service, respectively > hereby issues a 
Rulemaking pursuant to section 4 of the 
Endangered Species Act of 1973 <16 
VB C 1531-1543: 87 Btat 884: herein¬ 
after the act' which determines that the 
Southern Sea Otter (Enhydra lutris 
nereis > Is a threatened species. 

Background 

On May 22. 1975. the Fund for Ani¬ 
mals. Inc. requested the Service to list 
a s endangered specie#, pursuant to the 
Act. 216 taxa of plants and animals 
which appear on Appendix I of the Con¬ 
vention on International Trade In En¬ 
dangered 8pecics of Wild Fauna and 
Flora which were not already on the U.8. 
List of Endangered and Threatened 
Wildlife. One of these 216 taxa was thp 
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8outhem Sea Otter (Enhydra lutris 
nereis >. Acting on this request, the Serv¬ 
ice published in the Federal Register of 
September 26. 1975 (40 FR 44329) a Pro¬ 
posed Rulemaking that would propose all 
216 taxa to be endangered species under 
the Act. In the Federal Register of June 
14. 1976 (41 FR 24062-24067) the Bervlce 
Issued a Final Rulemaking determining 
159 of the 216 taxa to be endangeAd 
species. One of the remaining taxa was 
determined to be neither endangered nor 
threatened, and reasons were given for 
delaying determinations on the other 56 
taxa. 

One of the species which was not acted 
upon in the June 14. 1976. Rulemaking 
was the Southern 8ea Otter. It was stated 
at that time that a considerable amount 
of data had been received which was 
still being analyzed. Although most re¬ 
sponses had favored listing the species 
as Endangered, the State of California 
opposed such a measure and submitted a 
large amount of supporting data. In con¬ 
trast, several conservation groups sub¬ 
mitted substantial evidence to support 
their contention that the Southern Sea 
Otter was Endangered and should be de¬ 
termined as such pursuant to the Act. In 
view of the quantity and complexity of 
the Information received, the Service 
stated that a determination on the 
Southern Sea Otter would be delayed. 

Another problem which arose in con¬ 
nection with the Southern Sea Otter con¬ 
cerned its proper taxonomic status. This 
Sea Otter was long treated as a sub¬ 
species, Enhydra lutris nereis, distinct 
from the Northern Sea Otter in Alaskan 
waters « Enhydra lutris lutris). Recently, 
some parties hare argued that the South¬ 
ern Sea Otter Is not a separate subspe¬ 
cies, Is only a population of Enhydra lu¬ 
tris lutris. and. since the Northern Sea 
Otter is relatively common, should not be 
considered as an endangered or threat¬ 
ened species. Other parties have pre¬ 
sented evidence that the Southern 8ea 
Otter is a distinct subspecies. This ques¬ 
tion actually is not relevant to the matter 
at hand, because sections 3 and 4 of the 
Act allows the listing of populations or 
species in portions of their range, as well 
as entire species and subspecies. Since 
the Southern Sea Otter does form a sig¬ 
nificant population, it can be treated in¬ 
dependently under the Act. regardless of 
Its taxonomic status. The Service de¬ 
cided. however, to utilize the subspeciflc 
designation Enhydra lutris nereis In this 
rulemaking, though this decision had no 
connection with the decision to list as 
threatened. 

AU pertinent data, comments, and rec¬ 
ommendations now have been analyzed, 
and the 8ervice is issuing this Final Rule- 
miking pertaining to the Southern 8ea 
Otter. 

Summary or Comments and 
Recommendations 

Section 4(b)(1) <C> of the Act requires 
that a summary of all comments and 
recommendations received be published 
in the Federal Register prior to Adding 
any species to the List of Endangered and 
Threatened Wildlife. In the September 
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26. 1976. Proposed Rulemaking <40 FR 
44329) all interested persons were in¬ 
vited to submit written comments to the 
Service, which would be considered if 
received no later than October 26. 1975. 
This was a clerical error which was cor¬ 
rected on October 22.1975 <40 FR 49347 >. 
when the comment period was extended 
to November 24, 1975. 

As 6tated in the Final Rulemaking of 
June 14. 1976 <41 FR 24062>. 291 re¬ 
sponses were received during the com¬ 
ment period that dealt specifically with 
the Southern 8ea Otter. Of these re¬ 
sponses, 289 favored listing as Endan¬ 
gered. In addition, many hunderds of 
persons signed petitions supporting the 
Endangered classification. Only two par¬ 
ties opposed listing, one being the State 
of California, and the other being a uni¬ 
versity professor whose reasons largely 
paralleled those of the State. 

The 8tate of California's response, as 
provided by the Director of the Depart¬ 
ment of Fish and Game on November 21. 
1975, consisted of a two-page letter and 
approximately 90 pages of excerpts from 
the two large volumes of data sent In 
support of the State's application for 
waiver of the moratorium of the Marine 
Mammal Protection Act. The letter spe¬ 
cifically requested that the Southern Sea 
Otter not be declared Endangered or 
Threatened, because it met none of the 
five listing criteria in section 4<a) of the 
Act The supporting data Included some 
information on taxonomy and other sub¬ 
jects not directly relevant to the listing 
question. A history of the California Sea 
Otter population was provided, in which 
it was suggested that there may have 
been about 16.000 Sea Otters in Cali¬ 
fornia waters prior to 1914 when exploi¬ 
tation for the fur trade reduced the pop¬ 
ulation to about 50 animals off Point 
8ur. With subsequent protection the 
population Increased to an estimated 
1.760 animals by 1975 when it occupied 
161 linear miles of coastline from Sun¬ 
set State Beach to Point Buchon. The 
population was considered to be at an 
optimum level, and continued expansion 
w*as thought probable. No major natural 
or man-caused threats to the overall 
population were recognised. Deaths be¬ 
cause of shooting and collision with boats 
were said to occur, but not to be a signif¬ 
icant problem. There was no evidence 
that pollution or oil spills had ever 
caused the death of a Sea Otter. The 
potential major effects of an oil spill were 
acknowledged, but it was held extremely 
unlikely that such a spill could wipe out 
the entire Sea Otter population. 

The largest response favoring listing 
of the Southern Sea Otter as Endangered 
came from the Friends of the 8ea Otter, 
a private organization in Big 8ur, Cali¬ 
fornia. This response, dated November 
20. 1975. Included a 19-page letter and 16 
supporting attachments. Again, some ir¬ 
relevant information on taxonomy and 
other subjects was covered. Although it 
was recognized that the Southern 8oa 
Otter population had increased since 
1914. it was suggested that this popula¬ 
tion now had stabilized and that actual 
counts showed the presence of only about 
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1,000 Sea Otters in each year since 1969. 
Even if the higher estimates of the Cali¬ 
fornia Department of Fish and Game 
were accepted, the population still has 
to be considered small and vulnerable. 
Among the cited threats to the popula¬ 
tion was a possible loss of genetic diver¬ 
sity. caused by the former severe numeri¬ 
cal reduction, which could adversely 
affect the adaptability of the existing 
animals. Chemical, bacteriological, and 
metal pollution was held to be increasing 
in the range of the Sea Otter. The possi¬ 
bility of a major oil spill that could 
destroy much of the population was con¬ 
sidered a serious possibility. Direct kill¬ 
ing by man was said to be occurring and 
to be a matter of growing concern as 
human population pressures increased. 

Another response from the California 
Chapter of the Sierra Club gave many of 
the same arguments as the Friends of 
the Sea Otter, but also emphasized the 
issue of competition between man and 
the Sea Otter for food resources. Heavy 
sport and commercial pressures, in con¬ 
junction with rapid human population 
growth, were said to have depleted the 
shellfish resources upon which the Sea 
Otter depends, and to have contributed 
to the ill feeling that some persons have 
toward the Sea Otter. 

Among the other responses supporting 
endangered status for the Southern Sea 
Otter were letters from nine professors 
or researchers, in biological science 
fields, at California universities or re¬ 
search stations, and the Director of the 
California Academy of Sciences. These 
letters expressed concern about such fac¬ 
tors os potential oil spills, pollution, di¬ 
rect killing by man. and the loss of 
genetic diversity by the Southern Sea 
Otter population. 

In a letter of June 1. 1976. the Marine 
Mammal Commission provided its rec¬ 
ommendations on the matter to the FTsh 
and Wildlife Service. 

The Commission stated that while 
present population estimates were de¬ 
batable. it was thought that the Sea 
Otter was Increasing in range and num¬ 
bers and would continue to do so. if per¬ 
mitted. The Sea Otter thus was not con¬ 
sidered to be endangered, but several 
threats were held to be problems, the 
most serious being the potential impact 
of oil spills. It was suggested that a 
large number of animals could be jeop¬ 
ardized by a major oil spUl. The Com¬ 
mission therefore recommended that the 
Southern Sea Otter be listed as threat¬ 
ened. 

Conclusion 

After a thorough review and consid¬ 
eration of all available information, the 
Director has determined that the South¬ 
ern Sea Otter is not endangered, but is 
threatened as defined in Section 3 of the 
Act. Section 4<a> of the Act states that 
a species may be determined to be en¬ 
dangered or threatened because of any 
of five factors. These factors, and their 
applicability to the Southern Sea Otter 
are discussed below. 

1. The present or threatened destruc¬ 
tion, modification, or curtailment of its 


habitat or range .—There seems no ques¬ 
tion that the range of the Southern Sea 
Otter is presently much reduced from 
what Is was in historical time. The orig¬ 
inal range extended at least 1.500 miles 
from Morro Hermoso on the Pacific 
Coast of Baja California, to the 8trait of 
Juan dc F'uca, separating the Olympic 
Peninsula of Washington from Van¬ 
couver Island. British Columbia. The 
present range covers only about ten per¬ 
cent of this area. Recent information, 
supporting recognition of the Southern 
Sea Otter as a distinct subspecies, sug¬ 
gests that the subspecific line should 
have been drawn in the vicinity of Prince 
William Sound. Alaska, which would 
have given the subspecies a range of 
about 2,700 miles. Although small groups 
of Sea Otters derived from Alaska waters 
have been Introduced at several points 
off the coast of southeastern Alaska. 
British Columbia. Washington, and 
Oregon, the original stock that once 
occupied the region from southeastern 
Alaska to Baja California now is repre¬ 
sented only by the group off the central 
California coast. The remaining habitat 
and population Is potentially jeopardized 
by oil spills, and possibly by pollution and 
competition with man. The fact that less 
than 2,000 (possibly as few as i.000' 
otters occupy the present range, make 
the species particularly vulnerable to any 
sort of disruption. 

Nonetheless, there also seems no doubt 
that the Southern Sea Otter has made a 
comeback from a formerly much more 
dangerous status. The population now 
seems to be relatively dense in the area 
that is occupied, and there is no known 
immediate problem that could result in 
extinction. An endangered classification, 
therefore, is not warranted at this time. 

2. Overutilization for commercial 
sporting . scientific, or educational pur- 
posts —The original decline in Sea 
Otter populations was caused largely by 
commercial exploitation. Through State. 
Federal, and International protection 
tills factor Is not now a problem. Illegal 
killing does occur, but probably is not a 
threat to the overall population. 

3. Disease or predation .—These factors 
cannot be shown to constitute a serious 
threat at present. 

4. The inadequacy of existing regula¬ 
tory mechanisms —Existing Federal and 
State laws probably are adequate to pro¬ 
tect the Sea Otter from direct taking 
Habitat protection, however, is not ade¬ 
quate and would be Improved through 
application of 8cclion 7 of the Act. 

5. Other natural or manmade fac ors 
affecting its continued existence. —It has 
been suggested, though not proven, that 
tlie former severely reduced state of the 
Southern Sea Otter may have greatly 
restricted the genetic diversity of the 
population, leaving it less adaptable in 
confronting potential problems. 

A major spill of oil from a tanker in 
the waters in the vicinity of the range of 
the Southern 8ea Otter is probably the 
most serious potential threat to the 
species. There seems little question that 
oil would be harmful to these animals. 
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and. Indeed, they are more susceptible 
to this problem than most species. Unlike 
other marine mammals they lack an in¬ 
sulating layer of blubber and depend 
entirely on their thick air-fllled fur for 
protection from chill waters. Should the 
fur become contaminated with oil and 
matted down it would lose its insulating 
properties, resulting in overexposure and 
death. 

There are major oil unloading facilities 
at Moss Landing, near the present north¬ 
ern edge of the Sea Otter s range, and 
at Estero Bay. near the southern edge of 
this range. Currently, these terminals 
are used by tankers of 50.000 DWT. Pro¬ 
posals are pending for an additional 
120.000 DWT tanker mooring terminal 
at Moss Landing, and a 70,000 DWT 
mooring, with provisional extension to 
moor 125.000 DWT tankers carrying light 
loads under optimum ocean conditions, 
at Estero Bay. Increasing shipments of 
foreign oil. and the expected large-scale 
movement of oil from the southern 
terminal of the Alaska Pipeline, probably 
will result In a considerable Increase of 
ojI tanker traffic in and near the range 
of the Sea Otter 

There is some question regarding the 
likelihood of a major oil spill and the 
extent to which it could affect the over¬ 
all Sea Otter population Although it 
does not appear probable that the entire 
population could be wiped out by a single 
spill, a significant portion thereof could 
be eliminated, especially under certain 
weather and sea conditions. Even though 
there may be surviving groups, these 
could be so reduced in number, disrupted, 
and vulnerable to further problems that 
they might Justifiably be termed En¬ 
dangered. Therefore, while the chances 
of an oil spill cannot be predicted, the 
possibility of such a disaster and its con¬ 
sequences to the Sea Otter population, 
coupled with the prospects for Increasing 
oil activity in the area, contributes sub¬ 
stantially to the decision to list the popu¬ 
lation as threatened. 

Emcrs or the Rulemaking 

The effects of this determination and 
this rulemaking include, but are not nec¬ 
essarily limited to those discussed be¬ 
low. 

No special regulations, as provided for 
by section 4(d> of the Act In the case of 
threatened species, are deemed necessary' 
or advisable for the protection of the 
Southern Sea Otter. The general prohibi¬ 
tions and exceptions concerning the 
Threatened Species are published in 
Title 50. « 17.31. of the Code of Federal 
Regulations as follows: 

8uBTArr D—Tiocatt.ved Wildlife 
* 1731 Prohibition* 

(a) Except m provided in Subpart A of 
tbta Part, or In a permit issued under thu 
3ubpart. all of t bit provision* in f 1721 (a) 
through (e)(4) shall apply to threatened 

wildlife. 

*b) In addition to any other provisions 
or this Part 17, any employee or agent of 
•Sf of ^ National Marine Flsh- 

•rtee Service, or of a State conservation 
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agency which la operating a conservation pro¬ 
gram pursuant to the terms of a Cooperative 
Agreement with the Service in accordance 
with section 0(c) of the Act. who Is de¬ 
signated by hi* agency for auch purposes, 
may. when acting In the course of his official 
duties, take any threatened wildlife to carry 
out scientific research or conservation pro¬ 
grams 

<c) Whenever a special rule in If 17.40 
to 17.48 applies to a threatened species, 
none of the provisions of paragraphs (a) 
and (b) of this section will apply. The 
special rule will contain all the applicable 
prohibitions and exceptions. 

The above regulations refer to I 1721 
of TiUe 50 which is reprinted below: 

Suspast C— Endongeecd Wildlife 
f 1721 Prohibitions. 

(а) Except as provided in Subpart A of 
this part, or under permit* issued pursuant 
to | 1722 or I 17.23. it la unlawful for any 
person subject to the Jurisdiction of the 
United States to commit, to attempt to com¬ 
mit. to solicit another to commit or to cause 
to be committed, any of the acta described 
In paragraphs (b) through (f) of this section 
in regard to any endangered wildlife. 

<b) Import or export. It U unlawful to 
Import or to export any ends Tigered wildlife 
Any shipment In transit through the United 
States Is an importation and an exportation, 
whether or not It has entered the country for 
customs purport* 

(c) Take (I) It is unlawful to take en¬ 
dangered wildlife within the Urntcd States, 
within the territorial sea of the United 
States, or upon the high sea* The high *eo» 
shall be alt waters seaward of the territorial 
sea of the United States, except waters of¬ 
ficially recognized by the United States as 
the territorial sea of another country, under 
international law 

l2) Notwithstanding paragraph (C)(1) of 
thlv section, any person may take endangered 
wildlife In defense of his own life or the Uvea 
of others. 

43) Notwithstanding paragraph (e)(1) of 
this section, any employee or agent of the 
8 ervlce. any other Federal land management 
agency*, the National Marine Fisheries Serv¬ 
ice. or a Bute conservation agency, who Is 
designated by his agency for auch purposes 
may. when acting In the course of his official 
duties, take endangered wildlife without a 
permit If such action to necessary to: 

(t) Aid a sick, Injured or orphaned speci¬ 
men; or 

(11) Dispose of a dead soeclmen; or 

(Ul) Salvage a dead specimen which may 
be useful for scientific study; or 

(tv) Remove specimens which constitute 
a demonstrable but nonimmedtate threat to 
human safety, provided that the taking fc» 
done in a humane manner; the taking may 
Involve ktlUng or Injuring only if It has 
not been reasonably possible to eliminate 
such threat by live-capturing and releasing 
the specimen unharmed, in a remote area 

(4) Any taking pursuant to paragraphs 
(o) <2) and (3) of this section must be re¬ 
ported in writing to the United Stales P**h 
and Wildlife Service. Division of Law En¬ 
forcement. P O. Box 10183. Washington. DX5. 
20038. within 5 day* The specimen may only 
be retained, disposed of, or ralvaged in ac¬ 
cordance with directions from the Service 

(б) Notwithstanding paragraph (c)(1) of 
this section, any qualified employee or agent 
of a State Conservation Agency which Is a 
party to a Cooperative Agreement with the 
Service in accordance with section 8(c) of 
the Act. who is designated by his agency for 
such purposes, may. when acting in the 
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course of his official duties take Endangered 
Species, for conservation programs In ac¬ 
cordance with the Cooperative Agreement, 
provided that such taking is not reasonably 
anticipated to result In; (1) The death or 
permanent disabling of the specimen. (11) 
the removal of the specimen from the Bute 
where the taking occurred; (ill) the intro¬ 
duction of the specimen so taken or of any 
progeny derived from such a specimen, into 
an area beyond the historical range of the 
ppectca; or (Iv) the holding of the specimen 
in captivity for a period of more than 45 
consecutive days. 

<d) Possession and other acts with unlaw- 
fullp taken wildlife (l) it Is unlawful to 
possess, sell, deliver, carry, transport, or ship, 
by any means whatsoever, any endangered 
wUdlife which was token in violation of 
paragraph (c) of this section. 

Example, A person captures a whooping 
crane in Texas and gives it to a second per¬ 
son. who puu it in a dosed van and drives 
thirty miles, to another location in Texas. 
The second person then gives the whooping 
crane to a third person, who Is apprehended 
with the bird in his possession. Ail three 
have violated the law—the first by illegally 
taking the whooping crane; the second by 
transporting an Illegally taken whooping 
crane; and the third by poessasing an Il¬ 
legally token whooping crane. 

(2) Notwithstanding paragraph (d)(1) 
of this section. Federal and State law en¬ 
forcement officers may posses, deliver, carry 
transport or ship any endangered wildlife 
taken in violation of the Act as necessary In 
performing their official duties, 

(•) Interstate or foreign commerce It U 
unlawful to deliver, receive, carry, transport, 
or ship In interstate or foreign commerce, by 
any means whatsoever, and In the oourae of 
a commercial activity, any endangered wild¬ 
life. 

(f> Sale or offer for sale. (I) It la unlaw¬ 
ful u> sell or to offer for sale in Interstate 
or foreign commerce any endangered wildlife 

(2) An advertisement for the sale of en¬ 
dangered wildlife which carries a warning 
to the effect that no sale may be consum¬ 
mated until a permit has been obtained 
from the UA Fish and Wildlife Service shall 
not be considered on offer for sole within the 
meaning of thU subsection. 

Section 17 of the Endangered Species 
Act provides that, except as otherwise 
provided in the Act. none of its provi¬ 
sions will take precedence over any more 
restrictive conflicting provision of the 
Marine Mammal Protection Act of 1972. 
16UB.C. 1361 et seq. 

The Marine Mammal Protection Act 
is more restrictive in circumstances 
where a ** taking** requires a permit. Un¬ 
der the Endangered Species Act. all pro¬ 
posed takings of Threatened Species, ex¬ 
cept those by persons covered by 50 CFR 
17.31 fb). would have to satisfy the gen¬ 
eral permit requirements of 50 CFR 
17.32, which lists several acceptable pur¬ 
poses. Permit takings under the Marine 
Mammal Protection Act are more re¬ 
strictive because section 101(a)(3)(B) 
states that except for scientific research 
purposes, no permit may be issued dur¬ 
ing the moratorium (directed by section 
101 (a) of the Marine Mammal Protec¬ 
tion Act) which would authorize the 
taking of a marine mammal listed under 
the Endangered Species Act. It must be 
noted, furthermore, that this restric¬ 
tion applies only* when the taking must 
be done pursuant to a permit and only 
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when the moratorium has not been 
waived. 

In circumstances where a permit is not 
required for a taking, the Marine Mam¬ 
mal Protection Act is also more restric¬ 
tive than the Endangered Species Act* 
and. therefore, the requirements under 
the Marine Mammal Protection Act 
would also prevail in that situation. 
Section 109(a)(4) of the Marine Mam¬ 
mal Protection Act provides that a State 
or local government official or employee 
may “in the course of his duties as an 
official or employee, (take) a marine 
mammal in a humane manner if such 
taking (A) is for the protection or wel¬ 
fare of such mammal or for the protec¬ 
tion of the public health and welfare, 
and (B) includes 8tep6 designed to as¬ 
sure the return of such mammal to its 
natural habitat." Section 18.22 of 50 
CPR makes express that no permit is re¬ 
quired for such taking. 

On the other hand 50 CFR 17.31(a) 
under the Endangered Species Act al¬ 
lows non-permit takings of listed 
Threatened species pursuant to the 
terms of 9 17.21. Section 17.21(c)(3) 
provides that any employee or agent of 
the Fish and Wildlife Service, any other 
Federal land management agency, the 
National Marine Fisheries Service or of 
a State conservation agency, who is 
designated by his agency for such pur¬ 
poses. may. when acting in the course 
of his official duties, take endangered 
wildlife without a permit if such action 
is necessary to: (1) Aid a sick. Injured 
or orphaned specimen: or (U) Dispose of 
a dead specimen; or Oil) Salvage a dead 
specimen which may be useful for sci¬ 
entific study. 

50CFR 17.31(b) provides: 

(b) In addition to any other provisions of 
this Part 17. any employee or agent at the 
Service, of the National Marine Fisheries 
Service, or of a State conservation agency 
which la operating under a Cooperative 
Agreement with the 8ervlce or with the Na¬ 
tional Marine Fisheries Service, in accord¬ 
ance with section 6<c) of the Act, who la 
designated by hie agency for such purposes, 
may. when acting In the course of hie offi¬ 
cial duties, take any threatened wildlife to 
carry out scientific research or conservation 
programs. 

Effect on Fedeaal Agencies 

The determination set forth in this 
Rulemaking makes the Southern Sen 
Otter eligible for the provisions of sec¬ 
tion 7 of the Act which reads as follows: 

The Secretary shall review other programs 
administered by him and utilise such pro¬ 
grams In furtherance of the purposes of this 
Act. All other Federal departments and agen¬ 
cies shall, In consultation with and with 
the assistance of the Secretary, utilise their 
authorities In furtherance of the purposes of 
this Act by carrying out programs for the 
conservation of endangered species and 
threatened species luted pursuant to sec¬ 
tion 4 of this Act and by taking such action 
necessary to insure that actions authorised, 
fur.dcd. or carried out by them do not Jeop¬ 
ardize the continued existence of such en¬ 
dangered species and threatened species or 
result In the destruction or modification of 
habitat of such species which is determined 
by the Secretary, after consultation as appro¬ 
priate with the affected States, to be critical. 


Although no Critical Habitat yet has 
been determined for the Southern Sea 
Otter, the other provisions of section 7 
are applicable. The Service now is col¬ 
lecting data relative to preparing a pro¬ 
posed determination of Critical Habitat 
for the Southern Sea Otter, and all per¬ 
sons with pertinent information are in¬ 
vited to send the same to the Director. 

EfTkCTIYK DATS 

This Rulemaking is issued under the 
authority contained In the Endangered 
Species Act of 1973 (16 UJ3.C. 1531-1543 ; 


CHAPTER VI—FISHERY CONSERVATION 

AND MANAGEMENT, NATIONAL OCE¬ 
ANIC AND ATMOSPHERIC ADMINISTRA¬ 
TION. DEPARTMENT OF COMMERCE 

PART 601—REGIONAL FISHERY 
MANAGEMENT COUNCILS 

PART 602—GUIDELINES FOR DEVELOP¬ 
MENT OF FISHERY MANAGEMENT PLANS 

Extension of Period for Public Comment 
Upon Interim Regulations 

Interim Final Regulations were pub¬ 
lished to the Pederal Register Septem¬ 
ber 15. 1976 <41 FR 39436) to provide the 
Regional Fishery Management Councils 
with uniform standards for Council op¬ 
erations and guidelines for developing 
management plans pursuant to Public 
Law 94-265. Comments from interested 
parties. Regional Councils and govern¬ 
mental agencies were requested by De¬ 
cember 2, 1976. Two Regional Councils 
have requested additional time for re¬ 
view. Therefore, the period for public 
comment Is extended to February 1,1977. 
Ail submissions received by the Director. 
National Marine Fisheries Service. 
Washington, D.C., 20235, on or before 
that date will be considered prior to the 
publication of final regulations. 

Issued in Washington, D.C. and dated 
January 10. 1977, 

Robert W. Schoiong. 

Director . National 
Marine Fisheries Service. 

|FR Doc.77-1264 Filed 1-13-77:8:45 xml 


Title 7—Agriculture 

SUBTITLE A—OFFICE OF THE 
SECRETARY 

PART 2 —DELEGATIONS Of AUTHORITY 
BY THE SECRETARY OF AGRICULTURE 
AND GENERAL OFFICERS OF THE 
DEPARTMENT 

Delegation of Authority 

On October 15, 1976. a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (41 FR 45577) for the 
purpose of amending or revoking cur¬ 
rent regulations on prohibited acts relat¬ 
ing to the National Forest System, and 


87 Stat. 884). The amendments will be¬ 
come effective on February 11, 1977. 

Dated: January 3.1977. 

Lynn A. Greenwalt, 
Director, 

Fish and Wildlife Scrvtce. 

Accordingly, Part 17. Subpart B, 117,11 
Title 50 of the Code of Federal Regula¬ 
tions, is amended as set forth below: 

In f 17.11 add the following: 

g 17.11 Endangered and threatened 
wildlife. 


to provide for the delegation of authority 
to specified forest officers. 

Interested persons were given until 
November 29, 1976, to submit comments. 
No comments were rece ived on the pro¬ 
posed change in 7 CFR 2.60(b)(1). Ac¬ 
cordingly. the proposed language is 
adopted without chang e. Th is change Is 
related to changes in 36 CFR, Chapter II. 
Comments received on that title are dis¬ 
cussed in the preamble to an amend¬ 
ment which is published concurrently. 

Title 7 CFR 2.60(b) (1) is amended to 
read as follows: 

§ 2.60 Chief, Foml Service. 


(b) Reservations. The following au¬ 
thorities are reserved to the Assistant 
Secretary for Conservation, Research, 
and Education. 

(1 > The authority to Is sue r egulations, 
except as provided In 36 CFR 261.70. 


(80 Scat. 379. 5 U.B.C. 301.) 

JOHF A. Kmcsxl, 

Secretary. 

January 10. 1977. 

[FR Doc.77-1302 Filed 1-13-77:8:45 am| 


CHAPTER I—AGRICULTURAL MARKET 
ING SERVICE (STANDARDS. INSPEC 
TIONS, MARKETING PRACTICES). DE 
PARTMENT OF AGRICULTURE 

EGGS AND POULTRY 
Miscellaneous Amendments 

Lender authority contained in the Agri¬ 
cultural Marketing Act of 1946. a* 
amended (7 UB.C. 1621 et seq.). and the 
Egg ProducLi Inspection Act <84 Slat 
1620 ct seq.. 21 UB.C. 1031-1056). the 
U.S. Department of Agriculture hereby 
amends the Regulations Governing the 
Voluntary Inspection and Grading of Egg 
Products (7 CFR Part 55); the Regula¬ 
tions Governing the Grading of 8hell 
Eggs and U.8. Standards. Grades, and 
Weight Classes for Shell Eggs (7 CFR 
Part 56); the Regulations Governing the 
Inspection of Eggs and Egg Products (7 
CFR Part 59); and the Regulations 


Specie* Kan*a 


Portion of 

Known r*nf« Whan Special 

Common nan* Scientific nom# Population distribution thn'ttonod or Bums ttsud raloe 

MdMfmd 


Southern era otter.. Rukf4t% lutrts vrrU . NA California.Entire.T -NA 


|FR Doc.77-1268 Filed 1-13-77;$:45 xml 
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Governing the Voluntary Grading of 
Poultry Products and Rabbit Products 
and UJ3. Classes. Standards, and Grades 
with Respect Thereto <1 CFR Part 70). 

Statement or Considerations 

The primary purpose of these amend¬ 
ments is to remove on unnecessary 
charge for service which will now be 
covered in another manner. The affected 
r filiations currently provide that for 
travel expenses and other charges in¬ 
curred while rendering grading service. 
10 percent of the total expenses shall be 
added to cover administrative costs of 
the Department. A recent adjustment in 
the rate for services was calculated to 
cover such administrative costs so the 
additional 10 percent is no longer neces¬ 
sary. Therefore, i 5 55.530. 56.49, and 
70.75 are revised to eliminate the require¬ 
ment of the additional 10-percent 
charge, and 68 55.5604a) (4>. 56.52(a) <4). 
56 54(a)(3), 70.76(a)(3). and 70.77(a) 
(4 * arc eliminated. 

Other amendments update the affected 
rekulations by removing obsolete mate¬ 
rial and clarifying certain sections. 
Some amendments are for uniformity. 

At one time, the Department provided 
shell egg sampling service by employees 
of the Department or other personnel 
authorized by the Secretary to only per¬ 
form this service. The sampled product 
was then graded by official graders. Now, 
sampling is an integral part of the official 
ending function and Is done by the 
U8DA graders who also grade the prod¬ 
uct, Accordingly, the definitions for 
'‘Sampler" and "Sampling report" have 
been eliminated from section 56.1 and 
the definition of "Office of grading" has 
been amended to delete reference to "the 
sampler." In this same section of the egg 
pading regulations, the definition of 
‘'National supervisor" has been amended 
to Indicate that the reference to "the 
Poultry grading service" should read "the 
aboil egg grading service." Since "sam¬ 
pler" and "sampling service" are no 
longer appropriate terms, they have been 
deleted whenever they appear in the 
regulation* being amended. The affected 
sections are 55.500. 56.13, 56.15, 56.16, 
W 20. 56.21. 56.24, 56 30. 56.31. and 56.45. 

A definition of "Quality assurance in¬ 
spector" has been added to the shell egg 
grading regulations to replace the pres¬ 
ent definition of "Supervisor of pack¬ 
aging." The new definition more ac¬ 
curately describes the functions of the 
company personnel who have been au¬ 
thorized by the Department to oerform 
quality assurance work, including the 
supervision of packaging. 

Accordingly, the wording "Supervisor 
or Packaging" has been changed to 
Quality assurance inspector" in $ 5 56 11 , 
w> 35. and 56.39. Also, in 18 50.13. 56.16. 
^na 56 30. references to "Supervisor of 
packaging" have been deleted since these 
personnel are not licensed or authorized 

report violations, nor will the newly 
ueiined "Quality assurance inspectors" 
vL 1 t c f nscd or be authorized to report 


Paragraph (a)(3) of 1 56.36 provides 
that in official identification, the plant 
number preceded by the letter "P" may 
appear in the gradeinark or elsewhere on 
the packaging material. For the sake of 
uniformity, this paragraph has been re¬ 
vised to require the plant number only 
on the cartons or other packaging mate¬ 
rial and not in the grademark. 

Section 56.38, "Rescindment of ap¬ 
proved labels," has been deleted from the 
shell egg grading regulations and similar 
requirements for egg products in If 55.- 
330 and 59.417 have also been deleted. 
The national office has a coding system 
for the review and control of labels. 
Authority for the approval of labels 
bearing codes issued by the national office 
is delegated to the plant grader or in¬ 
spector where the labels are used. It is 
no longer necessary to notify the na¬ 
tional office (Administrator) when labels 
are obsolete. 

Section 56.42, which contains the re¬ 
quirements for the AA quality control 
program for eggs, has been amended by 
deleting paragraph (a) 6 and the words 
"und distribution" from paragraph (a) 7. 
Temperatures of eggs at the retail level 
are controlled in many cases by State or 
municipal laws and do not need to be 
stated in the Federal regulations. 

Some ambiguous wording has been 
removed in If 55.560.56.52. and 56.54 and 
is clarified In revised paragraphs (b) (3) 
<lv) In each of these sections to make 
direct reference to conditions under 
which grading service could be sus¬ 
pended. withdrawn, or terminated. This 
is consistent with similar changes made 
previously in Part 70. 

Sections 56.4(b) and 70.11 provide 
that continuous grading service in an 
official plant may be rendered only when 
a majority of the grader s time is utilized 
each month in performing grading for 
quality on the basis of the official stand¬ 
ards. These sections are being eliminated 
since this requirement could restrict 
quality control services the grader could 
perform relative to further processed 
items prepared from graded product, 
specification work, and other services. 

Other minor changes for clarification 
arc as follows: A disclaimer provision for 
the service has been removed from 
H 55.170, 56.27, and 59.148, and more ap¬ 
propriately located in 98 55.10. 56.3. and 
59.10, respectively. The word "continu¬ 
ous" has been removed from the title of 
8 56 21 since both continuous and non- 
continuous services are covered. Also, in 
paragraph <b) of this section, the word 
"area" has been corrected to read "re¬ 
gional" which is now the term for the 
geographically located field offices. In 
6 56 210(g), the definition of "Bloody 
white" has been clarified. In I 55.90, the 
word "officials" has been corrected to 
"official" and In 18 55 80 and 59.119, the 
word "activities" has been corrected to 
"activity." Deletion of some paragraph 
in the a flee ted regulations has required 
the red cognation of other paragraphs. 

The amendments are as follows: 
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PART 55—-VOLUNTARY INSPECTION AND 
GRADING OF EGG PRODUCTS 

1. Section 55.10 is revised to read: 

§ 3.7.10 Authority. 

The Administrator shall perform, for 
and under the supervision of the Secre¬ 
tary, such duties as the Secretary may 
require In the enforcement or adminis¬ 
tration of the provisions of the Act and 
tills part. The Administrator is author¬ 
ized to waive for a limited period any 
particular provisions of the regulations 
in this part to permit experimentation so 
that new procedures, equipment, and 
processing techniques may be tested to 
facilitate definite improvements and at 
the same time to determine full com¬ 
pliance with the spirit and intent of the 
regulations in this part. The Agricultural 
Marketing Service and its officers and 
employees shall not be liable in damages 
through acts of commission or omission 
in the administration of this part. 

S 53.80 f Amended] 

2. In | 55.80. the word "activities" is 
changed to read "activity." 

§ 35.90 (Amended | 

3. In 8 55.90, paragraph (a)(3) is 
amended by changing the word "officials" 
to read "official." 

§ 55.170 [ Amended 1 

4. In 9 55.170, the last sentence Is de¬ 
leted. 

§ 55.330 (Amended | 

5. In 9 55.330, paragraph <c> is deleted 
and paragraph *d) is redesignated <c>. 

6. In 9 55.500. paragraph <a) is revised 
to read: 

§ 55.500 Payment of fee# and charge*. 

(a) Fees and charges for any service 
shall be paid by the Interested party 
making the application for such service, 
in accordance with the applicable provi¬ 
sions of this section and 99 55.510 to 
55.560, both inclusive. If so required by 
the grader or inspector, such fees and 
charges shall be paid In advance. 

• • • • • 

7. Section 55.530 is revised to read: 

§ 55.530 Travel r\|x n«M and other 
charge*. 

Charges are to be made to cover the 
cost of travel and other expenses In¬ 
curred by the Department in connection 
with rendering grading service. Such 
charges shall Include the costs of trans¬ 
portation, per diem, shipping containers, 
postage, and any other expenses. Ex¬ 
penses are to be charged on an appeal 
certificate regardless of the grading re¬ 
sults. The minimum expense charge 
shall be $.50 per certificate. 

8. In | 55.560, paragraphs (a><4> and 
(b)(3) (v; are deleted, paragraph <a>(5> 
Is redesignated as (a) (4). and paragraph 
(b) (3> (iv) is revised to read: 


FEDERAL REGISTER, VOL 42, NO. 10—FRIDAY. JANUARY 14, 1977 






RULES AND REGULATIONS 


2970 


§ 55,560 Char*ca for rontinoou* in¬ 
spection and u rad in* arrvicr on a 
resident bad**. 

• • • • • 

(b> Other provisions • • • 

( 3 > • • * 

(iv) Action taken by AMS pursuant to 
the provisions of II 55.180 or 55.200. 


PART 56—GRADING OF SHELL EGGS AND 
U.S, STANDARDS, GRADES. AND 
WEIGHT CLASSES FOR SHELL EGGS 

9. In $ 56.1, the definitions for "Sam¬ 
pler.” “Sampling report,” and “Supervi¬ 
sor of packaging" are deleted, a new de¬ 
finition of “Quality assurance Inspector” 
is added, and the definitions for “Na¬ 
tional supervisor and “Office of grading” 
are revised to read: 

g 56.1 MMining of word* and Irrm* 
defined. 


“National supervisor” means, (\> the 
officer In chare of the shell egg grading 
service of the Agricultural Marketing 
8ervice. and <2> such other employees 
of the Service as may be designated by 
him. 

• • • • • 

“Office of grading’* means the office of 
any grader. 

• • • • • 

“Quality assurance inspector” means 
any designated company employee au¬ 
thorized by the Secretary to supervise 
the labeling, dating, and lotting of offi¬ 
cially graded shell eggs and to assure 
that such product* is packaged under 
sanitary conditions, graded by author¬ 
ized personnel, and maintained undei 
proper inventory control until released 
by an employee of the Department. 

• • • • • 

10. In 156.3. paragraph (a) is revised 
to read: 

§ 56.3 Administration. 

(a) The Administrator shall perform, 
for and under the supervision of the Sec¬ 
retary. such duties as the Secretary may 
require In the enforcement or adminis¬ 
tration of the provisions of the Act and 
this part. The Administrator is author¬ 
ized to waive for limited periods any 
particular provisions of the regulations 
in this part to permit experimentation 
so that new procedures, equipment, and 
processing techniques may be tested to 
facilitate definite improvements and at 
the same time to determine full compli¬ 
ance with the spirit and intent of the 
regulations In this part The Agricultural 
Marketing Service and its officers and 
employees shall not be liable in damages 
through acts of commission or omission 
in the administration of tills part. 


§ 56.1 ( Amended 1 

11. In f 56.4. paragraph <b> is drifted 
and paragraph 'c> is redesignated <b>. 

12. The center head preceding } 56.10 
is revised to read “Licensed Graders ” 


13. Section S6.ll is revised to read: 

§56.11 Authorization to perform lim- 
ilrd grading aervice*. 

An> f person who Is employed by any 
official plant and possesses proper quali¬ 
fications. as determined by the Adminis¬ 
trator. may be authorized to candle and 
grade eggs on the basis of the “U.S. 
Standards for Quality of Individual 8hell 
Eggs.” with respect to eggs purchased 
from producers or eggs to be packaged 
with official Identification. In addition, 
such authorization may be granted to any 
qualified person to act os a “quality as¬ 
surance inspector" in the packaging and 
grade labeling of products. No person to 
whom such authorization is granted 
shall have authority to Issue any grading 
certificates, grading memoranda, or 
other official documents: and all eggs 
which are graded by any such person 
shall thereafter be check graded by a 
grader. 

14. Section 56.13 is revised to read: 

§ 56.13 Cancellation of lirnwc. 

Upon termination of his services as a 
grader, each licensee shall surrender his 
license immediately for cancellation. 

15 8ection 56.15 is revised to read : 

$ 56.15 Political activity. 

All graders are forbidden during the 
period of their respective appointments 
or licenses, to take an active part in po¬ 
litical management or in political cam¬ 
paigns. Political activity In city, county. 
State, or national elections, whether pri¬ 
mary or regular, or in behalf of any party 
or candidate, or any measure to be voted 
upon, is prohibited. This applies to all 
appointees. Including, but not being lim¬ 
ited to, temporary and cooperative em¬ 
ployees. and employees on leave of ab¬ 
sence with or without pay. Willful vio¬ 
lation of this section will constitute 
grounds for dismissal in the cose of ap¬ 
pointees and revocation of licenses in the 
case of licensees. 

16. Section 56.16 is revised to read: 

§ 56.16 Identification. 

All graders shall each have in posses¬ 
sion at all times, and present upon re¬ 
quest while on duty, the means of iden¬ 
tification furnished by the Department 
to such pereon 

17. The center head preceding I 56.20 
is revised to read: “Application for 
grading.” 

IB. In « 56.20. the title and text are 
revised to read: 

g 56.20 ^ ito may obtain grading *rn - 

ire. 

Aii application for grading service may 
be made by any interested person t in¬ 
cluding, but not being limited to. the 
United States, any State, county, munic¬ 
ipality, or common carrier, and any 
authorized agent of tho foregoing. 

19. In f 56.21. the title and text are re¬ 
vised to read. 

g 56.21 lion application for •ervire 
may br made: condition* of ifnirf. 

<a> Nonconttnuous (trading service on 
a fee basis. An application for any non- 


continuous grading service on a fee basis 
may be made in any office of grading, or 
with any grader at or nearest the place 
where the service is desired. Such appli¬ 
cation may be made orally (in person or 
by telephone». In writing, or by tele¬ 
graph. If the application for grading 
service is made orally, the office of grad¬ 
ing or the grader with whom such ap¬ 
plication is made, or the Administrator, 
may require that the application be con¬ 
firmed in writing. 

(b> Continuous grading service on a 
resident basis or continuous grading 
service on a nonresident basis . An appli¬ 
cation for continuous grading service on 
a resident basis or for continuous grad¬ 
ing service on a nonresident basis must 
be made in writing on forms approved by 
the Administrator and filed with the Ad¬ 
ministrator. Such forms may be ob¬ 
tained at the national, regional, or State 
grading office In making application, the 
applicant agrees to comply with the 
terms and conditions of the regulations 
‘including, but not being limited to. 
such instructions governing grading of 
products as may be issued from time to 
time by the Administrator). No member 
of or Delegate to Congress or Resident 
Commissioner shall be admitted to any 
benefit that may arise from such service 
unless derived through service rendered 
a corporation for its general benefit. 

g 56.24 (Amended) 

20 In I 56.24, the first 14 words in the 
text are amended to read: “An applica¬ 
tion for grading service may be rejected 
by the Administrator” 

§ 56.27 I Amended 1 

21. In 156.27. the last sentence Is 
deleted. 

22. Section 56.30 is revised to read: 

§ S6.30 Report of tioUlioci*. 

Each grader shall report in the man¬ 
ner prescribed by the Administrator, all 
violations and noncompliances under the 
Act and this part of which such grader 
has knowledge. 

23 In 1 5631. paragraph <a>(lMi> is 
revised to read: 

g 56.3) Debarment* 

(*>••• 

U) # • • 

(1» The making or filing of an applica¬ 
tion for any grading service or appeal 
sendee; 

. . • 

24 In I 56.35. paragraph <a> Is revised 
to read: 

g 56.35 Authority to MM*, and appro* d 
of official identification. 

tu> Authority to use official identifica¬ 
tion. Authority to officially identify prod¬ 
uct graded pursuant to this part is 
granted only to applicants who make the 
services of a grader or quality assurance 
inspector available for use In accordance 
with this part Packaging materials bear¬ 
ing official identification marks shall be 
approved pursuant to IS 56.35 to 56 39. 
inclusive, and shall be used only for the 
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purpose for which approved and pre¬ 
scribed by the Administrator. Any unau¬ 
thorized use or disposition of approved 
labels or packaging materials which bear 
any official identification may result in 
cancellation of the approval and denial 
of the use of labels or packaging mate¬ 
rials bearing official identification or 
denial of the benefits of the Act pursuant 
to the provisions of { 56.31 . 

• • # • • 

25. In § 56.36. paragraph (a) (3) is re¬ 
vised to read: 

§ 56.36 Information required on and 
form of grmiemark. 

<3> The plant number of the official 
plant preceded by the letter “P" must 
be shown on each carton or packaging 

material* 


§56.38 J Drlrlrd ] 

26 Section 56.38 is deleted. 

27. In g 56.39. the title and text are 

revised to read. 

§ 56.39 Quality a»Mirancr in#p*M*tor nr- 
miirrd. 

The official identification of any 
graded product os provided in 5$ 56.35 
to 58.43. inclusive, shall be done only 
under the supervision of a grader or qual¬ 
ity icrsurance inspector. The grader or 
quality assurance inspector shall have 
supervision over the use and handling of 
all material bearing any official identifi¬ 
cation. 

28. In g 56.42, paragraph <a> <6) is de¬ 
leted. and paragraph (aH7> is redesig¬ 
nated <a> <6> and Ls revised to read: 

§ 56. 12 RrqtiirrcnrnU for egg* parkngrd 
under Freeh Fancy Quality grade- 
mark or AA cratlcriuirk an *lio*n in 
Hguroi 4 and 5 of § 56.36. 

<!>••• 

<6> Periodic checks to determine the 
adequacy of the production programs 
shall be made by govemmentally em¬ 
ployed graders. 


29. In g 56.45, paragraph <a> is revised 

to read: 

§ 56.45 Payment for fee* and rliarge*. 

<a) Pees and charges for any grading 
service shall be paid by the interested 
Party making the application for such 
grading service. In accordance with the 
applicable provisions of this section and 
I? 56 46 to 56.54. both inclusive; and, if 
so required by the grader, such fees and 
charges shall be paid In advance. 

• • • • • 

30. Section 56.49 ls revised to read: 

§ 56,49 Travel expem*** and other 
rhargea. 

Charges are to be made to cover the 
cost of travel.and other expenses incurred 
by the service In connection with rendor- 
tog grading service. Such charges shall 
delude the cost of transportation, per 
ditto, and any other expenses. Expenses 


are to be charged on an appeal certificate 
regardless of the grading results. The 
minimum expense charge shall be $-50 
per certificate. 

31. In g 56.52, paragraphs (a)(4). (a) 
(7) [Reserved 1. and (b)(3)(v) are de¬ 
leted. paragraphs (a)(5) and (a)(8> are 
redesignated (a)(4) and (a)(5). respec¬ 
tively. and paragraph <b)(3Xiv) is re¬ 
vised to read: 

§ 56.52 (!ontinuoui grading performed 
on a resident ba»i«. 


<b> Other provisions. • • • 

<3» • * • 

(tv) Action taken by AMS pursuant to 
the provisions of g 56.31. 

32. In g 56.54, paragraphs (a)(3) and 
(b) (3) (v> are deleted, paragraph <a> (4) 
is redesignated (a)(3). and paragraph 
(b) (3) (iv) is revised to read: 

§ 56.5*4 Charge* for continuous grading 
performed on a nonresident ba«i*. 

• • • • • 

<b) Other provisions. • • • 

(3) • • • 

(lv) Action taken by AMS pursuant 
to the provisions of I 56.31. 

33. In g 56.210. paragraph (g) is re¬ 
vised to read: 

§ 56.210 Term* descriptive of the white. 
• • • • • 

<g> Bloody white. An egg which has 
blood diffused through the white. Eggs 
with bloody whites are classed as loss. 
Eggs with blood spots which show a slight 
diffusion into the white around the lo¬ 
calized spot are not to be classed as 
bloody whites. 


PART 59—INSPECTION OF EGGS ANO 
EGG PRODUCTS 

34. Section 59.10 Is revised to read: 
§ 59.10 Authority. 

The Administrator shall perform, for 
and under the supervision of the Secre¬ 
tary, such duties as the Secretary* may 
require in the enforcement or adminis¬ 
tration of the provisions of the Act, and 
this part. The Administrator may waive 
for a limited period any particular pro¬ 
visions of the regulations to permit ex¬ 
perimentation so that new procedures, 
equipment, and processing techniques 
may be tested to facilitate definite im¬ 
provements and at the same time to 
maintain full compliance with the spirit 
and intent of the regulations. The Agri¬ 
cultural Marketing Service and its of¬ 
ficers and employees shall not be liable 
in damages through acts of commission 
or omission In the administration of this 
part. 

§59.119 (Amended] 

35. In g 59.119. the word “activities” is 
changed to read “activity/' 

§59.148 | Amended 1 

36. In 159.148, the last sentence is 
deleted. 

§ 59.417 (Amended ] 

37. In g 59.417. paragraph (c) Is deleted 
and paragraph (d) is redesignated (c). 


PART 70—VOLUNTARY GRADING OF 

POULTRY PRODUCTS AND RABBIT 

PRODUCTS AND U.S. CLASSES. STAND¬ 
ARDS. AND GRADES WITH RESPECT 

THERETO 

§70.11 t Deleted) 

38.8ect!on 70.11 is deleted. 

39. Section 70.75 ls revised to read: 

§ 70.75 Travel expenses and other 
eharge*. 

Charges are to be made to cover the 
co6t of travel and other expenses in¬ 
curred by the Service in connection with 
rendering grading service. Such charges 
shall include the cost of transportation, 
per diem, and any other expenses. Ex¬ 
penses are to be charged on an appeal 
certificate regardless of the grading 
results. The minimum expense charge 
shall be $ 50 per certificate. 

§70.76 | Amended 1 

40. In 4 70.76, paragraph (a) (3) is 
deleted and paragraph (a)(4) is redes¬ 
ignated (tfT (3). 

§ 70.77 | Amended] 

41. In 170.77. paragraph (a) (4) is 
deleted and paragraphs (a)(5), (6). and 
(7) are redesignated (a)(4). (5>, and 
(6), respectively. 

The amendments are primarily ad¬ 
ministrative. They clarify certain sec¬ 
tions. remove obsolete material, and re¬ 
move unnecessary restrictions. They do 
not impose additional burdens on the 
public. It is especially important and to 
the advantage of the users of the service 
to remove the additional 10-percent 
charge added to total expense charges 
for grading service at the earliest possi¬ 
ble date which will be the next account¬ 
ing period beginning January 16. 1977. 

Accordingly, pursuant to 5 U.S.C. 553, 
it is found upon good cause that notice 
and other public procedure with respect 
to the amendments are impracticable 
and unnecessary and good cause is found 
for making the amendments effective less 
than 30 days after publication in the 
Federal Register. 

Issued at Washington, DC. January 
11, 1977. 

Effective: January 16.1977. 

William T. Manley, 

Deputy Administrator . 

Program Operations. 

|FR Doc.77-1243 Filed 1-13-77:8:45 ami 


CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER A—CHILD NUTRITION 
PROGRAMS 

[Arndt 251 

PART 210— NATIONAL SCHOOL LUNCH 
PROGRAM 

Reimbursement Payments 

On July 23. 1976 a proposed amend¬ 
ment was published (41 FR 30347) for 
public comment to clarify provisions for 
reimbursement payments. Twenty-two 
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comments were received, several of which 
were favorable. 

All of the comments received concern¬ 
ing the proposed amendment have been 
carefully considered All substantive 
comments and recommendations, to¬ 
gether with the resulting changes in the 
amendment or reasons for not accepting 
the suggestions, are set forth below: 

Comments of twelve of the twenty-two 
respondents wtth respect to Initial as¬ 
signment of rates focused primarily upon 
two concerns: That the regulations were 
contrary to the intent of the Conference 
Report which accompanied Pub. L 94- 
105 and that the wording of the proposed 
provision was confusing and vague. 
Those who felt the amendment was con¬ 
trary to the Conference Reoort misin¬ 
terpreted it to mean that all State and 
local revenue must be considered bv the 
State agency when assigning Federal 
rates of reimbursement for general cash- 
for-food assistance, and believed this 
would result In the withdrawal of State 
and local revenue. 

The proposed regulation does not re¬ 
quire consideration of revenues as such 
except in the case of free and reduced 
price lunches The Department envisions 
that the level of the School Food Au¬ 
thority's operating balance will ulti¬ 
mately reflect any amount of revenue 
available for the general support of the 
school food service over and above nor¬ 
mal requirements. Revenue available for 
general support would Include local con¬ 
tributions, including children’s pay¬ 
ments. local school board support, State 
assistance provided for all lunches and 
other contributions. 

However, as a part of a State’s ongoing 
financial management system, when 
Initially assigning rates of reimburse¬ 
ment and in buv subsequent rate assign¬ 
ments. the State agency must consider 
the cost of producing a lunch as the base 
factor The base factor will then be 
reduced by (1) State assistance pro¬ 
vided specifically for free and reduced 
price lunches. <2» An amount equal to 
the highest reduced price charge to the 
child, and (3> Any funds which exceed 
three months operating balance for nor¬ 
mal operations The Department behoves 
that this procedure is consistent with the 
intent of the National School Lunch Act 
that reimbursement rates vary between 
schools on the basis of need, within a 
maximum rate to be prescribed by the 
Secretary (sections 8 and li). Also. It 
implements the Intent of maximum 
flexibility expressed in the Conference 
Report that accompanied Pub. L 94- 
105: it would not prohibit Slat** or local 
authorities from designating funds to 
support the nonneedy child. 

Inasmuch as the proposed provision 
was misinterpreted and found to be con¬ 
fusing and vague to a considerable 
number of the respondents, the Depart¬ 
ment has revised the wording. 

Thirteen respondents commented ad¬ 
versely on (1> The provision allowing 
State agencies, and FNSROs where ap¬ 
plicable, maximum flexibility In varying 
general cash-for-food assistance relm- 


RULES AND REGULATIONS 

bursement rates between schools and 
School Pood Authorities, and <2> The 
requirement that Federal and State as¬ 
sistance provided specifically for free and 
reduced price lunches, plus the highest 
reduced price charge, not exceed the 
cost of producing a lunch. Primarily, 
these comments centered upon vague 
and confusing wording. The Department 
will retain these provisions, but has clar¬ 
ified the language. 

Four respondents opposed the provi¬ 
sion requiring State agencies to periodi¬ 
cally monitor and adjust reimbursement 
rates. Criticism was varied, with tw*o ob¬ 
jections centered upon the difficulty of 
monitoring the rates. Consistent with 
sound program operations, 8tate agen¬ 
cies must initiate a financial manage¬ 
ment system which, as a minimum, 
would assure accountability. The De¬ 
partment will retain tills provision. 

In regard to the requirement that 
State agencies review operating bal¬ 
ances. two respondents indicated that 
’•operating balance” should be defined, 
while another stated that a time frame 
should be established for the review*. The 
Department herein has clarified the pro¬ 
visions for review and treatment of the 
operating balance and will review the 
need for additional provisions with 
8tate agencies. 

Accordingly, this part is amended as 
set forth below: 

1.1n| 210.2, a new paragraph <n-3> is 
added to read as follows: 

§210.2 Definition*. 


(n-3> “Revenue” means the value of 
resources available to operate the lunch 
service, including cash funds < Federal. 
State, and local). and the value of goods 
and services contributed 

• • • • • 

2. In 9 210.11, paragraphs (e) onrl (f) 
are deleted, paragraphs <g) and (b> are 
redesignated os paragraphs (e) and <f>. 
respectively, and paragraphs (b>. (c), 
and (d> are revised to read as follows: 

§ 210.11 Rt imhurwnirnl payment*. 

• • • • • 

<b> Hie maximum rates of reimburse¬ 
ment to be made by State agencies, or 
FNSROs where applicable, to School 
Food Authorities for general cash-for- 
food assistance and for special cash as¬ 
sistance shall be prescribed by the Sec¬ 
retary by July 1 of each fiscal year and 
by January 1 of each fiscal year in the 
notice of adjustment to the national av¬ 
erage payment factors made in accord¬ 
ance with 9 210.4(c) of this part. At the 
beginning of each school year and at the 
effective date of the other semiannual 
Adjustment. State agencies, or FNSROs 
where applicable, shall, within these 
maximum rates of reimbursement. Ini¬ 
tially assign rates of reimbursement for 
School Food Authorities or for schools 
through School Food Authorities at 
levels based on the anticipated cost of 
producing a lunch, the anticipated State 
revenue provided specifically for a free 


or reduced price lunch, an amount equal 
to the highest reduced price charge to 
the child per lunch, and other per lunch 
revenues available for the general sup¬ 
port of the school food service program 
as reflected In the School Food Author¬ 
ity’s operating balance The assigned 
rates shall permit reimbursement for the 
total number of Type A lunches, includ¬ 
ing reduced price lunches and free 
lunches, from the general cash-for-food 
assistance funds and from the special 
cash assistance funds available under 
9 210.4 of this part to the State agency, 
or FNSRO where applicable. 

(c> Based on the principles set forth 
in this section. StAte agencies, and 
FNSROs where applicable, shall haVe 
maximum flexibility in assigning rate* 
of reimbursement from general cash-for- 
food assistance funds among schools and 
School Food Authorities. The State agen¬ 
cy, or FNSRO where applicable, shall 
assign to any school or school food au¬ 
thority the same rate of reimbursement 
from general cash-for-food assistant* 
funds for the lunches served to children 
at the full price and for lunches served 
to children free or at a reduced price. In 
addition to the assigned rate of reim¬ 
bursement from general cash-for-food 
assistance funds, the 8tate agency, or 
FNSRO where applicable, shall assign 
rates of reimbursement for free and re¬ 
duced price lunches from special cash 
assistance funds, as applicable. The com¬ 
bined rates of reimbursement from gen¬ 
eral cash-for-food assistance and special 
cash assistance funds for each free or 
reduced price lunch are hereinafter re¬ 
ferred to as the “per lunch reimburse¬ 
ment”. For any school, or School Food 
Authority, the total of (1) The per lunch 
reimbursement rates assigned for free 
and reduced price lunches. <2> State as¬ 
sistance provided specifically for free 
and reduced price lunches, and (3) In 
the case of reduced price lunches, an 
amount equal to the highest reduced 
price charge to the child per lunch, shall 
not exceed the per lunch cost of provid¬ 
ing a Type A lunch during the school 
year. 

(d ) The financial management system 
of each State agency, or FNSRO where 
eoulicable. must positively demonstrate 
the objective of assigning and adjusting 
reimbursement rates based on a periodic 
review of the per lunch cost. The finan¬ 
cial management system of each State 
agency, or FNSRO where applicable, 
shall demonstrate the reason for varia¬ 
tions among schools or School Food Au¬ 
thorities in the assigned rates of reim¬ 
bursement from general cash-for-food 
assistance funds and special cash assist¬ 
ance funds for the particular type lunch 
• • • • • 

3. Section 210.15 is revised to read as 
follows: 

§210.15 Krvirw of ofxroling b«Uncc«. 

Each State agency, or FNSRO where 
applicable, shall periodically, at least 
once each school year, review the level 
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tmd trend of the operating balances re¬ 
ported by School Pood Authorities. IX 
the operating balance exceeds three 
months normal operating cost, the State 
agency, or FNSRO where applicable, shall 
establish and implement a plan of action 
to reduce prices, improve food quality 
or take action designed to otherwise im¬ 
prove the food service in the Program. 
In the absence of any such action, ad¬ 
justments in the rates of reimbursement 
shall be made. Evidence of the action 
taken as a result of the review^ of ex¬ 
cessive balances shall be maintained on 
file. 

Not* —Reporting and/or recordkeeping re¬ 
quirements contained herein have been ap¬ 
proved by the Office of Management and 
Budget in accordance with the Federal Rc- 
ports Act of 1942 

Effective date: This amendment shall 
become effective on January 12. 1977. 

Dated: January 12. 1977. 

John Dam card. 

Acting Assistant Secretary. 

|FRDoc 77-130C Piled 1-13-77;8:46 am] 


CHAPTER VII—AGRICULTURAL STABILI¬ 
ZATION ANO CONSERVATION SERVICE 
(AGRICULTURAL ADJUSTMENT). DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAPTER B—FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS 

PART 718—DETERMINATION OF 
ACREAGE AND COMPLIANCE 

Revisions Reflecting Policy Changes 

Basis and purpose. The provisions of 
this part (7 CFR Part 718) arc issued 
pursuant to the Agricultural Adjustment 
Act of 1938, as amended (7 US.C. 1281 
«! seq.). to provide for the determination 
ol producer adherence to the require¬ 
ments specified in program regulations 
p.Hied by the Agricultural Stabilisation 
and Conservation Service in order for the 
producer to receive program benefits. 

This document is a revision of the 
rules currently in effect under S$ 718.1 to 
718.14 of this part (38 PR 12891). The 
rules have been rewritten to incorporate 
changes attributable to policy decisions 
affecting 1976 and subsequent crop years. 
Substantial changes are as follows: 

Section 718.2 has been rewritten to re¬ 
define certain terms, include definitions 
for additional terms, and remove defini¬ 
tions that are no longer applicable. 

Section 7183 has been rewritten to 
provide authority for the county com¬ 
mittee to enter a farm for making other 
program determinations in addition to 
acreage determinations. 

Section 718.4 has been rewritten to pro- 
ride authority for the county committee 
to make other program determinations in 
addition to acreage determinations, to 
remove State committee authority for 
recommending a different percentage for 
the standard perimeter deduction, and to 
provide authority for the State commit¬ 
tee to establish final reporting dates and 
normal planting periods for crops. 

Section 7183 has been rewritten to 
provide producer services for other dc- 
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terminations and inspections in addition 
to acreage measurement services. 
Section 718.6 replaces former sections 

718.6 and 718.7 and has been rewritten 
to provide for farm operator reports of 
acreage instead of farmer certifications, 
to change the criteria for accepting late 
filed reports, to establish deadlines by 
which the farm operator may correct or 
revise a report of acreage, to restrict 
application of measurement variance 
(formerly administrative variance) to 
marketing quota crops, and to authorise 
the county committee to use a different 
percentage for the standard perimeter 
deduction upon approvnl by the State 
committee. 

Section 718.7 replaces former section 
718.8 and has been written so that the 
provisions of this section do not apply 
to acreages determined from data fur¬ 
nished by the producer. 

Section 718.8 replaces former section 
718.9. 

Section 718.9 replaces former section 

718.11 and has been rewritten to provide 
for a notice of measured acreage Instead 
of a notice of failure to comply and to 
change the requirements for furnishing 
farm operators such notice. 

8ertion 718.10 replaces former section 

718.12 and has been rewritten to provide 
for redeterminatlon of appraised yield 
and farm stored production in addition 
to redeterminatlon of acreages. 

Section 718.11 replaces former section 

718.13 and has been rewritten to restrict 
Application to peanut and tobacco acre¬ 
ages. 

Former section 718.10 hc« been deleted 
because applicable program regulations 
now cover these provisions where ap¬ 
plicable. 

Former section 718.14 has been deleted 
because the 8tato committee has been 
given authority to establish final re¬ 
porting dates under section 718.4. 

Since farmers need to know the 
changes herein as soon as possible in 
connection with the 1976 and subse¬ 
quent years, it is hereby found and de¬ 
termined that compliance with the 
notice, public procedure, and 30-day ef¬ 
fective date provisions of 6 UJ3.C. 553 
is Impracticable and contrary to the pub¬ 
lic interest. Accordingly, the provisions 
of 7 CFR of Part 718 arc revised to read 
as follows: 

8*c. 

718.1 Applicability, 

7182 Definition*. 

718 3 Authority tor farm entry and M*c\ir- 
tng information. 

718 4 Committee reapoualblUUen 
718.5 Producer service*. 

718.8 Determining farm operator adher¬ 
ence to program requirement*. 

718.7 Producer rrhanoc on prevloua deter¬ 

minations. 

718 8 Determinating acreage for unusual 
cases. 

7)8 9 Notice of measured acreage. 

718.10 Redeterminations. 

718 11 Adjustment of peanut and tobacco 
acreage. 
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AcTiioamr : Secs. 314, 373, 374. 375. 52 Stat. 
48, as amended. 85. as amended, 88. as 
amended (7 US.C. 1314. 1373. 1374, 1375): 
Sec. 403. 81 Stat. 932, as amended 17 C SC. 
1153). 

§ 718.1 Applicability. 

The provisions of this part apply to 
compliance determinations for 1976 and 
subsequent years under programs admin¬ 
istered by the Agricultural Stabilization 
and Conservation Service through State 
and county committees, as authorized by 
the Agricultural Adjustment Act of 1938. 
as amended: 

§ 718.2 Definition*. 

<n • General. As used in tills port and 
in all instructions, forms, and documents 
issued in connection therewith, the word* 
and phrases defined in Part 719 of this 
chapter shall have the meanings so as¬ 
signed and the terms defined In para¬ 
graph *b> of this section shall have the 
meanings so assigned, unless the text or* 
subject matter otherwise requires. 

<b> Other terms . <1) Allotment crop. 
Any crop for which acreage allotments 
arc established pursuant to regulations 
of the Department implementing Fed¬ 
eral law. 

(2) Determined acreage. That acreage 
established by a representative of the 
Department of Agriculture on the farm 
by use of official acreage, delineations on 
the photograph and planimetry or com¬ 
putations from scaled dimensions, or 
ground measurements. 

<3) Director. The Director or Acting 
Director, Progrom Operations Division. 
Agricultural Stabilization and Conserva¬ 
tion 8ervicc. Department of Agriculture. 

<4) Field. A part of a farm which is 
separated from the balance of the farm 
by permanent boundaries such as fences, 
permanent waterways, woodlands, crop- 
lines in cases where farming practices 
make It probable that such croplino is 
not subject to change, or other similar 
features. 

(5) Measurement Variance. A pre¬ 
scribed amount within which the deter¬ 
mined acreage can exceed a program re¬ 
quirement and still be considered as hav¬ 
ing met the program requirement. 

Normal Planting period , That 
period established by the State commit¬ 
tee and approved by the Deputy Admin¬ 
istrator during which the crop is nor¬ 
mally planted in the county, or area 
within the county, with the expectation 
of producing a normal crop. 

<7) Normal row width. The normal 
distance between rows of the crop in the 
field, but not less than four links (ap¬ 
proximately 32 inches). 

(8) Official acreage. That acreage 
established in the office or on the farm 
for fields and subdivisions and entered 
and maintained on aerial photography. 

<9) Performance assistant. Person em¬ 
ployed to secure data necessary for as¬ 
certaining producer adherence to re¬ 
quirements for receiving program bene¬ 
fits as set forth In this chapter. 

(10) Photocopy. A reproduction of a 
portion of an aerial photoghaphic en¬ 
largement, showing a farm or group of 
small farms. 
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ai> Quality control check. A farm 
visit by an authorized representative of 
the Agricultural Stabilization and Con¬ 
servation Service to a farm selected as 
a part of an Impartial sample to deter¬ 
mine the producer's adherence to pro¬ 
gram requirements or to verify the farm 
operator's report. 

(12) Reported acreage. The acreage 
furnished by the farm operator on a 
form prescribed by the Deputy Admin¬ 
istrator. 

<13) Reporting date. The date estab¬ 
lished by the State committee, in ac¬ 
cordance with the appropriate program 
regulation set forth In this chapter, by 
which a farm operator must report ap¬ 
plicable program crop acreage. 

(14) Required cheek. A farm visit by 
an authorized representative of the Agri¬ 
cultural Stabilization and Conservation 
Service to a farm specifically selected by 
application of prescribed criteria to de¬ 
termine the producer's adherence to pro¬ 
gram requirements or to verify the farm 
operator's report, 

(15) Standard perimeter deduction . 
The acreage considered as being used for 
turn area and established by application 
of a prescribed percentage to the area 
planted to the crop In lieu of measuring 
the turn area. 

(16) Skip-roto planting. A cultural 
practice in which strips or rows of a crop 
are alternated with strips of idle land 
or another crop. 

(17) Subdfrfyion. A part of a field 
which is separated from the balance of 
the field by a temporary boundary such 
as a cropline which could be moved easily 
or will likely disappear. 

(18) Turn area. That area perpendicu¬ 
lar to the crop rows which is used for 
operating equipment necessary to the 
production of a row crop (also called 
tumrow. headland, or end row). 

§ 718.3 Authority for farm entry uni! 
seruring informal ion. 

(a) General. Any authorized reprsent- 
ative of the Agricultural Stabilization 
and Conservation Service shall have au¬ 
thority. upon presentation of written au¬ 
thorization If such authorization is re¬ 
quested by any producer Interested in the 
farm, to: 

(1) Enter any farm for the purpose of 
ascertaining acreage, production, or ad¬ 
herence to any other requirement speci¬ 
fied as a prerequisite for obtaining a pro¬ 
gram benefit under any mandatory or 
voluntary program administered by the 
Agricultural Stabilization and Conserva¬ 
tion Service. 

(2) Secure from producers, on forms 
prescribed by the Deputy Administrator, 
data which are necessary to keep current 
the form records located in the county 
Agricultural Stabilization and Conserva¬ 
tion Service office or which arc a require¬ 
ment to obtain program benefits under 
any mandatory or voluntary program 
administered by the Agricultural Stabil¬ 
ization and Conservation Service/ 

<b) Refusal to permit farm entry. If 
a farm operator refuses to permit entry 
for the purpose of ascertaining acreage 
or production or determining adherence 
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to any other requirement specified a s a 
prerequisite for obtaining a program 
benefit under any mandatory or volun¬ 
tary program for which such determina¬ 
tions are required, the county executive 
director shall notify the farm operator 
in writing as soon as possible that, unless 
the farm operator advises the county of¬ 
fice within 14 days after the date of such 
notice that he will permit entry and in¬ 
spection on the farm and pay the cost 
thereof, the following consequences, as 
applicable, will apply until such time as 
he permits such entry and inspection: 

(1) Program benefits will be denied: 

(2) The entire crop production will be 
considered in excess of the farm market¬ 
ing quota. In addition, for tobacco, the 
farm operator will be required to furnish 
proof of disposition of: 

tl) Burley and Quc-cured tobacco pro¬ 
duction on his farm which is in addition 
to the production shown on the market¬ 
ing card; 

(ii) Other kinds of tobacco produced 
on his farm and no credit will be given 
for disposing of any excess tobacco other 
than that properly identified by a mar¬ 
keting card unless such excess tobacco 
is disposed of In the presence of a rep¬ 
resentative of the county committee ac¬ 
cording to section 718.11 of tills part. 

<c> Refusal to furnish information. It 
a farm operator refuses to furnish re¬ 
ports or data which are necessary to keep 
current the farm records located in the 
county office or which arc a requirement 
to obtain program benefits, he will be 
denied program benefits until such data 
is furnished to the county committee. 

§718.1 Com miner responsibilities* 

(a) County committee . The county 
committee shall provide for making pro¬ 
gram determinations and securing in¬ 
formation in accordance with this part. 

<b> State committee . (1) The State 
committee shall: 

(1) Take any action required of the 
county committee which the county com¬ 
mittee fails to take in accordance with 
this part. 

(ii) Correct or require the county 
committee to correct any action taken 
by such committee which is not in ac¬ 
cordance with tills part. 

(ill) Require the county committee to 
withhold taking any action which is not 
In accordance with this part. 

(iv) Establish and publicize final re¬ 
porting dates and normal planting 
periods for crops in accordance with in¬ 
structions issued by the Deputy Admin¬ 
istrator. 

(2) The State committee may pre¬ 
scribe, upon approval of the Deputy 
Administrator, standards for the State 
which deviate from the national stand¬ 
ards prescribed in this part by establish¬ 
ing: 

(i) A minimum row width of less than 
four links (approximately 32 Inches) for 
specific crops; 

(11) A minimum area larger than 0.03 
acre for tobacco or 0.1 acre for other 
crops and land uses for deduction or 
adjustment credit; 


(ill) A minimum width greater than 
four links (approximately 32 Inches) for 
deduction of adjustment credit; 

Civ) A minimum error amount or per¬ 
centage different from those prescribed 
in paragraph <b) of l 718.10 for redeter- 
mi nation cost refunds. 

(c> Approved deviations from pre¬ 
scribed standards. The following devia¬ 
tions from prescribed national standards 
have been established by the State com¬ 
mittees pursuant to paragraph (b) of 
this section and approved by the Deputy 
Administrator: 

Auiuma 

Minimum row t cidth. Sixteen inches for 
peanuts 

C alitor nla 

Deduction credit, (i) Minimum area. Flvc- 
tenthi acre for all crons. 

(2) Minimum width, {i) Perimeter of field 
Ten links for aU crops. 

(U) wtthln the planted area. (A) Rota 
crop*. Four normal rows except when planted 
in a sktp-row pattern. 

(B) Close-town crops. Twenty links. 

Delaware 

(1) Minimum row width Thirty Inches for 
all crops. 

(2) Deduction credit. Minimum width of 
alx links. 

Ososgia 

Redetermination refund. One-tenth acre 
for ail acreage. 

Indiana 

(1) Deduction credit. Minimum width of 
fire links except IS links for terraces, per¬ 
manent irrigation, drainage ditches, and sod 
waterways. 

(2) Adjustment credit. (1) Minimum area. 
Five-tenths acre for all crops and land uses 
except tobacco. 

(tl) Minimum width . Fire links. 

(3) Redctcrmination refund. One-tenUi 
acre for tobacco acreage. 

Iowa 

Deduction credit. (1) Minimum width 
Seven links. 

(2) Minimum area. Fire-tenths acre. 

Louisiana 

Deduction credit. Unpianted contour levees 
within rice fields are not eligible for deduc¬ 
tion. 

, Mississippi 

(1) Deduction credit. Minimum width of 
20 links. 

(2) Adjustment credit. (I) Minimum area. 
Total excess or deficiency or 0.3 acre, which¬ 
ever Is smaller, except that If the excess of 
deficiency la more than 0.3 acre, one plot 
may be lees than 03 acre. 

(11) Minimum width. Twenty links. 

Missouri 

Deduction credit. Minimum width of 10 
links. 

Nr.w Hampshire 

Minimum rote width. Thirty inches for 
corn. , 

Norm Carolina 

(1) Minimum row width. Eighteen Inches 
for peanuts and 30 Inches for corn. 

(2) Redetermination refund. One-tenth 
acre for all acreage. 

Ohio 

(1) Deduction credit. Minimum width of 
eight links for all crops except tobacco. 

(2) Adjustment credit. Minimum wtdtb of 
eight Unks for aU crops except tobacco. 
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(3) Rtdetermination refund. On«-tcnth 
acre for tobacco acreage. 

Okuboua 

Redetermination refund . Three-tenth* acre 
Tor all acreage 

Onooir 

Deduction credit . Minimum width of aU 
feet within the planted area for cloee-oown 

crop*. 

Sotmc Dakota 

<1) Deduction credit. Minimum area of 0.6 
acre. 

(2) Adjustment credit. Minimum area of 

0.5 acre. 

Ttamani 

( 1) Adjustment credit . (<) Afinimum irtdth 
i A) Row crops other than tobacco. Pour row*. 

(B) Tobacco . (1) Along field boundary. One 

row. 

(2) Withtn planted area Two row*. 

(3) Redetermination refund. One-tenth 
ncre for tobacco acreage. 

TfcXAJI 

(1) Deduction credit. Minimum width of 
nine link*. 

(2) Adjustment credit Minimum width of 
nine linka. 

Vttcmu 

Redetermination refund. For all acreage, 
the larger of 0.1 acre or 10 percent of the 
acreage for areas of less than five acre*. 

Wisconsin 

(1) Deduction credit. Minimum width of 
10 links for all crops except tobacco. 

(2) Redetermination refund . One-tenth 
acre for tobacco acreage. 

§ 718.5 F'rodurer 

(a) General. The county committee 
shall provide producer services if the 
producer requests such service and pays 
the cost except that request for service 
shall not be accepted for determining 
total acreage of a crop or land use: 

< I) When the request is made after 
the date is established by the State com¬ 
mittee for accepting farm operator re¬ 
ports of acreage for wheat (for proven 
yield purposes >. cotton, rice, peanuts, 
and tobacco except as provided in para¬ 
graph <a>(l) of $ 718.6. 

<2> When the request Is made after 
the farm operator lias furnished the 
county office production evidence In con¬ 
nection with a claim for disaster pay¬ 
ment except as provided In paragraph 
<AH1) of I 718.6. 

(3) When the request is made in con¬ 
nection with a late filed farm operator 
report of acreage and evidence of the 
crop is not available for inspection and 
acreage determinations. 

<b) Types of producer service. Serv¬ 
ices include but are not limited to meas¬ 
uring land areas 'including staking and 
referencing), measuring quantities of 
farm stored commodities, inspecting bee¬ 
hives for losses due to pesticide, apprais¬ 
ing yield of crops, and inspection of 
emergency hay. 

*c> Guaranteeing service. A producer 
shall not be adversely affected by an 
error made by an employee of the Agri¬ 
cultural Stabilization and Conservation 
Service in performing a producer service 
when the producer has relied In good 
faith on such service. 
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(d) Staking and referencing. The acre¬ 
age requested to be staked and referenced 
must equal the farm allotment for mar¬ 
keting quota crops or permitted acreage 
for cropland adjustment program. If all 
of the crop(s) for which service is per¬ 
formed is within the staked area, the 
farm shall be considered in compliance 
with the allotment or permitted acreage. 

§ 718.6 I>«‘trmiming farm operator ad¬ 
herence to program requirement** 

fa) Farm operator report. A report of 
acreage, land use. production, and other 
program requirements shall be furnished 
to the county committee by the farm op¬ 
erator not later than the date established 
in accordance with paragraph (b) of 
fi 718.1. The report shall be used for 
determining program eligibility and 
benefits, except as otherwise provided 
under this part. The report shall be on 
forms prescribed and in accordance with 
instructions issued by the Deputy Ad¬ 
ministrator 

(1) Accepting a late filed report. A 
farm operator s report may be accepted 
after the established date for reporting 
provided evidence of the crop is still 
available for inspection and determina¬ 
tion and the farm operator pays the cost 
of the farm visit. 

(2) Corrected report. The farm oper¬ 
ator may correct a report of acreage any¬ 
time prior to harvest provided the error 
was not discovered as a result of a farm 
visit by a representative of the Agricul¬ 
tural Stabilization and Conservation 
Service. 

<3) Revised-report. The farm operator 
may revise a report of acreage to reflect 
that the harvested acreage is less than 
the planted acreage anytime up to the 
time for furnishing production evidence 
to the county committee. 

<b) Quality control. A representative 
number of farms as prescribed by the 
Deputy Administrator shall be visited by 
an authorized representative of the Ag¬ 
ricultural Stabilization and Conservation 
Service to ascertain the acreage or pro¬ 
duction or to determine adherence to any 
requirement specified as a prerequisite 
for obtaining a program benefit. 

<c) Measurement variance. When mar¬ 
keting quotas are in effect for a crop, the 
crop and land use acreage determined in 
accordance with this section shall be 
deemed to be in compliance with the 
form allotment when such determined 
acreage does not exceed the farm allot¬ 
ment by more than the larger of 0.1 acre 
or two percent of the allotment but not 
to exceed 0.9 acre. 

(d) Official acreage. If an acreage has 
been established by a representative of 
the Agricultural Stabilization and Con¬ 
servation Service for an area delineated 
on an aerial photograph, such acreage 
will be recognized by the county commit¬ 
tee as the official acreage for the area 
until such time as the boundaries of such 
area are changed. When the boundaries 
not visible on the aerial photograph are 
established from data furnished by the 
producer, such acreage shall not be recog¬ 
nized as official acreage until the bound¬ 
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aries are verified by an authorized rep¬ 
resentative of the Agricultural Stabiliza¬ 
tion and Conservation Service. 

(c) Measurement of row crops. Meas¬ 
urements of any row crop shall extend 
beyond the planted area by a distance 
equal to the larger of two links (approxi¬ 
mately 16 inches) or one-half the dis¬ 
tance between the rows. 

<f) Rule of fractions. (1) Tobacco. 
TVie acreage of each Held or subdivision 
computed for tobacco shall be recorded 
in acres and hundredths of an acre, 
dropping all thousandths of an acre 

(2) Other crops and land uses. The 
acreage of each field or subdivision com¬ 
puted for land uses or crops except to¬ 
bacco shall be recorded in acx*es and 
tenths of an acre, dropping all hun¬ 
dredths of an acre. 

(g> Acreage considered as devoted to 
a crop or land use. The entire acreage of 
a field or subdivision devoted to a crop 
or land use shall be considered as de¬ 
voted to the crop or land use subject to 
any allowable deduction or adjustment 
credit under this paragraph except as 
otherwise provided In this part. 

(1) Acreages of row crops planted in 
skip-row patterns, (i) Crops planted in 
strips of two or more rows alternating 
with idle land. 

(A) Peanuts. The entire acreage of 
the fleld or subdivision shall be consid¬ 
ered os devoted to peanuts where the 
peanuts arc planted In strips which are 
less than eight normal rows in width or 
the strips of idle land are less than eight 
normal rows in width. If both the strips 
of peanuts and the strips of idle land 
are at least as wide as eight normal 
rows, only the acreage planted to pea¬ 
nuts. including the larger of one-half the 
distance between the rows of peanuts or 
two links (approximately 16 inches) be¬ 
yond the outside rows of peanuts in each 
strip, shall be considered as peanuts. 

<B) Other row crops. The entire acre¬ 
age of the field or subdivision shall be 
considered as devoted to the crop where 
the crop is planted in strips of two or 
more rows and the strips of idle land are 
less than eight links (approximately 63 
inches) in width. If the strips of idle land 
are at least eight links (approximately 
63 inches) in width, only the acreage of 
the strips planted to the crop, including 
the larger of one-half the distance be¬ 
tween the rows of the crop or two links 
(approximatetly 16 inches) beyond the 
outside rows of the crop in each strip, 
shall be considered as devoted to the 
crop. 

<!i> Crop being measured alternating 
with another crop. The entire acreage of 
the fleld or subdivision shall be con¬ 
sidered as devoted to the crop being 
measured where such crop is planted In 
strips of one or more rows and the strips 
of the other crop are less than eight 
links (approximately 63 inches) in width. 
However, if the strips of the other crop 
arc at least eight links (approximately 
63 inches) in width, and If such other 
crop: (A) Has substantially the same 
growing season ns the crop being meas- 
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ured. only the acreage planted to the 
crop being measured. Including the 
smaller one-halt the distance between 
the strips of the crop being measured or 
four links < approximately 32 inches>♦ 
shall be considered as being devoted to 
the crop being measured 

<B) Does not have substantially the 
same growing season as the crop being 
measured, determine the acreage of the 
crop being measured in accordance with 
paragraphs (gXlXl) o! this section. 

(ill) Crops planted in single wide rows. 
The entire acreage of the field or sub¬ 
division slmll be considered as devoted to 
the crop where the distance between the 
rows of such crop Is less than eight links 
(approximately 63 inches). If the dis¬ 
tance between the rows of the crop is at 
least eight links (approximately 63 
Inches), only eight links (approximately 
63 inches), in width for each row shall 
be considered as being devoted to the 
crop. 

(2) Deductions. Any continuous area 
which is not devoted to the crop or land 
use being measured and which Is not part 
of n skip-row pattern under paragraph 
(gxi) of this section shall be deducted 
from the acreage of the crop or land 
use if such area meets the following 
minimum national standards or require¬ 
ments: 

(i) Minimum width requirement. Pour 
links <approximately 32 Inches). 

(ii> Minimum area requirement. 

<A> Tobacco. Three-hundredths acre, 
except that turn areas, terraces, perma¬ 
nent irrigation and drainage ditches, and 
sod waterways each of which is at least 
four links (approximately 32 Inches) in 
width may be combined to meet the 0.03- 
acre minimum requirement 

<B> All other crops and land uses. One- 
tenth acre. Turn areas, terraces, perma¬ 
nent irrigation and drainage ditches, and 
sod waterways each of which is at least 
four links (approximately 32 indies) in 
width and each of which contains 0.1 
acre or more may be combined to meet 
any larger minimum prescribed for a 
State under paragraph (b> (-2) of 9 718.4. 

(iii) Standard perimeter deduction. A 
standard perimeter deduction of three 
percent of the area devoted to a row crop 
and zero percent of the area devoted to 
a dose-sown crop may be used in lieu of 
measuring the acreage of turn areas. The 
county committee may use. upon ap¬ 
proval by the State committee, a different 
percentage when the three percent or 
zero percent deduction docs not ade¬ 
quately reflect the normal cultural prac¬ 
tice in the county'. 

(3) Adjustment credit. Credit for ad¬ 
justing acreage of tobacco or peanuts in 
accordance with applicable regulations 
shall be given only for areas of reason¬ 
able shape and for a reasonable number 
of such areas. In addition, one of the fol¬ 
lowing criteria must be met: 

<i> The area must be at least four 
link * (approximately 32 inches) in width 
and contain at least 0.03 acre for tobacco 
or 0.1 acre for all other crops and land 
uses If an area was Ineligible for deduc¬ 


tion. it may be enlarged to meet these 
minimum requirements for adjustment 
credit. 

(11) An entire field or subdivision is 
adjusted. 

(ill) The area being adjusted consti¬ 
tutes the total excess or deficient acreage 
of the crop or land use for the farm. 

(Iv) The area being adjusted is the 
remaining area required for adjustment 
after adjusting entire fields or subdi¬ 
visions. 

§ 718.7 Producer reliance on (urvlou* 
determine l ion*. 

If in determining his acreage, a pro¬ 
ducer relies in good faith on an ncreage 
previously determined by an employee 
of the Agricultural Stabilization and 
Conservation Service (except acreage de¬ 
termined from data furnished by the 
producers and the acreage is subsequent¬ 
ly determined by the county committee 
to be incorrect, the county committee 
shall consider the acreage on which the 
producer relied to be correct for that 
program year upon obtlining satisfac¬ 
tory proof from the producer that he re¬ 
lied in good faith upon the incorrect 
determination. However, the county 
committee may use the correct data if 
the producer would be adversely affected 
by an error In producer service provided 
under | 718.5 of this part. 

§718.8 fielcrmitiing acrca;:v for im- 

To assure uniform and equitable treat¬ 
ment when unusual cases cannot be han¬ 
dled equitably under this port, the Dep¬ 
uty Administrator shall provide, as nec¬ 
essary. methods for determining the 
proper acreage in the following groups of 
unusual cases: 

(a) Reliance by the farm operator on 
erroneous advice. The farm operator has 
acted in good faith in reliance upon er¬ 
roneous advice given by a representative 
of the State or county committee who is 
authorized to furnish information con¬ 
cerning the determination of acreage. 

(b) Practices which tend to defeat pro¬ 
gram purposes. Any method of planting 
the crop or any method of adjusting the 
crop or land use acreage which tends to 
defeat the program purposes. 

<c> Cases not otherwise provided for. 
Other situations or planting patterns 
which are not otherwise provided for in 
this port. 

§ 718.*) Nolirr of mriiNurrfl Mmftgr. 

Written notice of measured acreage 
shall be on a form prescribed by the Dep¬ 
uty Administrator and shall constitute 
notice to oil Interested producers on the 
farm. The county committee shall fur¬ 
nish such notice to the farm operator 
when: 

<a) For marketing quota crops. The 
determined acreage for the crop exceeds 
the fnrm allotment tor such crop by more 
than the measurement variance. 

(b> For all other crops or land uses. 
The determined acreage for the crop dif¬ 
fers from the acreage of such crop that 
was reported by the farm operator. 


§ 718.10 Rrdt'trrmmatfonft. 

(a) General. A redctermlnation of crop 
and land use acreage appraised yield, or 
farm stored production for a farm may 
be initiated by the county committee. 
State committee, or Deputy Administra¬ 
tor at any time. Such redeterminations 
may also be Initiated by a producer who 
has an interest in the farm upon filing 
a request within 15 days nfter the date of 
the notice furnished the farm operator 
in accordance with section 718.9 of this 
part or within five days after the initial 
appraisal of the yield of a crop or before 
any of the form stored production is re¬ 
moved from storage and upon payment 
of the cost of making such redetermina- 
tion. A redctermlnation shall be under¬ 
taken in the manner prescribed by the 
Deputy Administrator. 8uch redetermi¬ 
nation shall be used in lieu of any prior 
determination. 

(b> Refund of producer payment of 
cost for redetermination. The county 
committee shall refund the payment of 
the cost for redetermination when be¬ 
cause of an error in the initial determi¬ 
nation : 

<1> The appraised yield Is changed by 
at least the larger of: (\) Five percent or 
five pounds for cotton: (ii) Five percent 
or one bushel for wheat, barley, and 
rice: fill) Five percent or two bushels 
for com and grain sorghum. 

(2) The farm stored production is 
changed by at least the smaller of three 
percent or 600 bushels. 

(3) The acreage of the crop or land 
use is: ti) Changed by at least the larger 
of three percent or 0.5 acre, or (ii) Con¬ 
sidered to be within program require¬ 
ments. 

(c> Notice to farm operator. The coun¬ 
ty committee shall notify, in writing, the 
farm operator of Its redetermlnatlon. 
Such notice shall constitute notice to all 
interested producers on the farm. 

§718.11 Vdjii*tn«rnt of pranut and to- 
burro nrrcage. 

(a> General. The farm operator or 
other interested producer on a farm, who 
elects to adjust on acreage of peanuts 
or tobacco in accordance with applicable 
program regulations, must notify the 
county committee of such election within 
the time limits specified In such regula¬ 
tions and pay the cost of a farm visit 
to determine the adjusted acreage. The 
adjusted acreage shall be used for pro¬ 
gram purposes except that if the require¬ 
ments of tills section are not met. the 
acreage initially determined shall be con¬ 
sidered as peanut or tobacco acreage for 
the farm. 

> <b> Peanuts. The farm operator may 
adjust an acreage of peanuts by disposing 
of the excess peanuts, which were in¬ 
cluded in the farm operator’s initial re¬ 
port of acreage, prior to combining any 
peanuts of the same type. Such disposi¬ 
tion of excess peanuts must be accom¬ 
plished by: 

(i) Leaving the peanuts in the ground. 
Peanuts disposed of in this manner may 
be hogged off. 
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(2) Harvesting as green peanuts for 
boiling when the excess acreage is des¬ 
ignated for disposal as green peanuts. 

1 3) Plowing peanuts under before any 
reanuts are dug from the ground. The 
disposition of peanuts In this manner 
shall be witnessed by a representative of 
the Agricultural Stabilization and Con¬ 
servation Service when such peanuts 
could be harvested for nuts. 

*4) Plowing under or shredding, under 
the supervision of a representative of 
the Agricultural Stabilization and Con¬ 
servation Service, dug peanuts: 

<l> Which are damaged to the extent 
that it would hot be economically feasi¬ 
ble to thresh the dug peanuts for nuti, 
or 

(11) Which the county committee, with 
the concurrence of the State committee, 
determined were in excess of the farm 
allotment and were Inadvertently dug 
from the ground. 

<c) Tobacco. The farm operator may 
adjust an acreage of tobacco by disposing 
of the excess tobacco prior to the mar¬ 
keting of any of the same kind of tobacco 
from the farm. 8uch disposition shall be 
witnessed by a representative of the Agri¬ 
cultural Stabilization and Conservation 
Service and may take place before, dur¬ 
ing. or after the harvesting of the same 
kind of tobacco grown on the farm; Pro¬ 
vided. That no credit will be allowed to¬ 
ward the disposition of excess acreage 
after the tobacco is harvested, but prior 
to marketing, unless the county commit¬ 
tee determines that such tobacco is rep¬ 
resentative of the entire crop from the 
farm of the kind of tobacco involved. 
Disposition of excess tobacco will avoid 
marketing quota penalties but will not 
establish eligibility for price support. 

Effective date: January 14. 1977. 

Signed at Washington, D.C.. on Janu¬ 
ary 7. 1977. 

Kenneth E. Prick, 
Administrator . Agricultural Stabiliza¬ 
tion and Conservation Service. 

ira Doc.77-1244 Filed 1-13-77; 8:46 am) 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS: FRUITS. VEGE- 
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

| Lemon Reg. 76) 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 
Preamble 

This regulation fixes the quantity of 
Califomla-Arizona lemons that may be 
shipped to fresh market during the 
weekly regulation period January 18-22, 
1977. it is issued pursuant to the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended, and Marketing Order 
No. 910 The quantity of lemons so fixed 
was arrived at after consideration of the 
total available supply of lemons, the 
quantity of lemons currently available 
for market, the fresh market demand for 
lemons, lemon prices, and the relation¬ 
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ship of season average returns to the 
parity price for lemons. 

§ 910.375 Union Regulation 75. 

<a) Findings. <1> Pursuant to the mar¬ 
keting agreement, as amended, and Or¬ 
der No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grown in California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.8.C, 601- 
674 >, and upon the basis of the recom¬ 
mendations and information submitted 
by the Lemon Administrative Commit¬ 
tee, established under the said amended 
marketing agreement and order, and 
upon other available information, it Is 
hereby found that the limitation of han¬ 
dling of such lemons, as hereinafter pro¬ 
vided. will tend to effectuate the declared 
policy of the act. 

<2> The need for this regulation to 
limit the quantity of lemons that may be 
marketed during the ensuing week stems 
from the production and marketing situ¬ 
ation confronting the lemon Industry. 

<1> The committee has submitted its 
recommendation with respect to the 
quantity of lemons It deems advisable 
to be handled during the ensuing week. 
Such recommendation resulted from con¬ 
sideration of the factors enumerated in 
the order. The committee further re¬ 
ports the demand for lemons is good for 
larger size fruit but weaker for the 
smaller sizes. Average f.o.b. price was 
$4.99 per carton the week ended Janu¬ 
ary 8, 1977 compared to $5.03 per carton 
the previous week. Track and rolling sup¬ 
plies at 80 cars were the same os last 
week. 

<il> Having considered the recommen¬ 
dation and Information submitted by 
the committee, and other available in¬ 
formation. the Secretary finds that the 
quantity of lemons which may be han¬ 
dled should be fixed as hereinafter set 
forth. 

<3) It Is hereby further found that it is 
impracticable and contrary to the public 
Interest to give preliminary notice, en¬ 
gage in public rule-making procedure, 
and postpone the effective date of this 
regulation until 30 days after publication 
hereof in the Federal Register (5 U.8.C. 
553) because the time intervening be¬ 
tween the date when information upon 
which this regulation is based became 
available and the time when this regula¬ 
tion must become effective in order to 
effectuate the declared policy of the act 
is insufficient, and a reasonable time is 
permitted, under the circumstances, for 
preparation for such effective time: and 
good cause exists for making the provi¬ 
sions hereof effective as hereinafter set 
forth. The committee held an open meet¬ 
ing during the current week, after giving 
due notice thereof, to consider supply and 
market conditions for lemons and the 
need for regulation; interested persons 
were afforded on opportunity to submit 
information and views at this meeting; 
the recommendation and supporting in¬ 
formation for regulation during the pe¬ 
riod specified herein were promptly sub¬ 
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mitted to the Department after such 
meeting was held; the provisions of this 
regulation, including its effective time, 
are identical with the aforesaid recom¬ 
mendation of the committee, and infor¬ 
mation concerning such provisions and 
effective time has been disseminated 
among handlers of such lemons; it is nec¬ 
essary, in order to effectuate the declared 
policy of the act, to make this regulation 
effective during the period herein speci¬ 
fied; and compliance with this regulation 
will not require any special preparation 
on the part of persons subject hereto 
which cannot be completed on or before 
the effective date hereof. Such committee 
meeting was held on January 11,1977. 

<b) Order. <1> The quantity of lemons 
grown in California and Arizona which 
may be handled during the period Jan¬ 
uary 16. 1977, through January 22, 1977, 
is hereby fixed at 210.000 cartons. 

12) As used in this section, “handled**, 
and M carton<s)** have the same meaning 
as when used in the said amended mar¬ 
keting agreement and order. 

(8 oca. 1-19. 43 But. 31. as amended (7 U 8 C. 
601-674)) 

Dated: January 12, 1977. 

Charles R. Brader. 

Acting Director , Fruit and Veg¬ 
etable Division. Agricultural 
Marketing Service. 

JFR Doc.77-1419 Filed 1-I3-T7;8:45 am] 


CHAPTER XIV—COMMODITY CREDIT 

CORPORATION, DEPARTMENT OF 

AGRICULTURE 

SUBCHAPTER 8—LOANS. PURCHASES. AND 
OTHER OPERATIONS 

11978 Crop Distress Orain Loan Program 
Regulations 1 

PART 1473—DISTRESS LOANS 

Subpart —1976 Crop Distress Grain Loan 
Program 

This subpart issued by the Commodity 
Credit Corporation contains the terms 
and conditions under which recourse, 
distress loans will be made available on 
1976-crop sorghum and wheat, in perma¬ 
nent facilities. 

The Commodity Credit Corporation 
has issued regulations making its regu¬ 
lar price support loan and purchase pro¬ 
gram available for the 1976 crops of 
sorghum and wheat. The distress loan 
program set forth In this subpart is an 
adjunct to the regular price support loan 
and purchase program. The distress loan 
program, which will be put into effect 
in areas where there has been sprouting 
of sorghum and wheat due to wet 
weather, is designed to assist producers 
in holding their grain until they *:an 
market it in usual channels. 

8ince this is a temporary emergency 
program which must be made effective 
immediately, it is hereby found and de¬ 
termined that compliance with the no¬ 
tice of proposed rule making procedure 
is unnecessary, impracticable and con¬ 
trary to the public Interest. Therefore, 
this subpart is being issued without fol¬ 
lowing such proposed rule making pro- 
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cedurc and shall be effective January 
13. 1977. 

Subpart—1976 Crop (MitrHi Groin 
Loon Program 


Sec. 


1473 1 

Administration. 

1473.2 

Availability of toons. 

M73 3 
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Avtuosity. Bees. 4 and 5. 62 8tat 1070. as 
amended (IS 0.8 C, 7 !4b and el. . 

Subpart—1976 Crop Distress Grain Loan 
Program 

§ I 173.1 Adniiniftlruliou. 

<a> General statement. Tins subpart 
contains the terms and conditions under 
which the Commodity Credit Corporation 
will make recourse, distress loans < here¬ 
inafter called loans) on 1976-crop sor¬ 
ghum and wheat stored in permanent 
facilities As used in this subpart, “CCC” 
means the Commodity Credit Corpora¬ 
tion. and “ASCS” means the Agricultural 
Stabilization and Conservation Service 
of the U.8. Department of Agriculture, 

<b) Responsibility. The GOC Division. 
ASCS will administer the regulations in 
this subpart under the'general supervi¬ 
sion and direction of the Deputy Admin¬ 
istrator. Programs. ASCS. in accordance 
with program provisions and policy deter¬ 
mined by the Board of Directors and the 
Executive Vice President. CCC. In the 
held, the regulations in this subpart will 
be administered by the State and County 
Agricultural Stabilization Committees 
♦ hereinafter called State and county 
committees >. Prairie Village Commodity 
Office and Data Systems Field Office. 

<c> Document*. Any member of the 
county committee, the county executive 
director, or any other employee of the 
county ASCS office < hereinafter called 
county office) designated In writing by 
the county executive director to act in his 
behalf (such delegation to be filed in the 
county office) Is authorized to approve 
documents under this program except 
where otherwise specified in the regula¬ 
tions in this subpart. He may also exe¬ 
cute releases or otherwise obtain the re¬ 
lease of record of chattel mortgage* and 
security agreements made to CCC to 
secure loans upon payment in full of the 
loan involved. He may execute Indem¬ 
nity agreements on behalf of CCC where 
anv countv recording officer deems such 
Indemnity agreement necessary to re¬ 
leasing a mortgage or security agreement 
of record. 

(d> Limitation of authority. County 
executive directors. State aud county 
committees, the Prairie Village Com¬ 
modity Office, the Data Systems Field 
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Office, and employee** thereof, do not 
have authority to modify or waive any of 
the provisions of the regulations In this 
subpart 

(e» State committee . The State com¬ 
mittee may take an action authorized or 
required by the regulations in this sub¬ 
part to be taken by the county committee 
which has not been taken by such com¬ 
mittee. The State committee may also 
11) correct or require a county com¬ 
mittee to correct any action taken by 
such county committee which is not in 
accordance with the regulations in this 
subpart. or <2> require a county com¬ 
mittee to withhold taking any action 
which U not in accordance with the ap¬ 
plicable regulations in this subpart 

(f) Executive Vice President . CCC. No 
delegation herein to a 8tate or county 
committee, the Prairie Village Com¬ 
modity Office, or the Data Systems Field 
Office shall preclude the Executive Vice 
President. CCC or his designee, from 
determining any question arising under 
the regulations in tills subpart or from 
reversing or modifying any determina¬ 
tion made by a State or county com¬ 
mittee. the Prairie Village Commodity 
Office, or the Data Systems Field Office. 

§1173.2 At affability oHontt*. 

♦ a) Arens. In areas designated by the 
State committee, loans to eligible pro¬ 
ducers shall be available on 1976-croD 
sorghum and wheat, stored on or off the 
farm Producers may obtain at the 
county office information as to areas 
where loans are available. 

<b) Requesting loans. Producers should 
make requests for loans at the county 
office which keeps the farm program 
records for the farm. 

(cl Period of availability . Loans will be 
available in any area designated by the 
8late committee beginning with the date 
the program for the area is announced 
by the State committee. 

<d> Completion of applicable loan 
documents To obtain a loan, the pro¬ 
ducer mast sign and deliver to the 
county office, a Form CCC-677. “Farm 
8toroge Note and Security Agreement*' 
or a Form CCC-678. “Warehouse Storage 
Note and Security Agreement” and a 
“Supplemental Terms and Conditions to 
Farm Storage Note, and Security Agree¬ 
ment” or “Supplemental terms and con¬ 
ditions to Warehouse Storage Note and 
Security Agreement.** 

§ 1173.3 Dlubu n ie m en l of loan*. 

Disbursement of loans will be made to 
producers by county offices by drafts 
drawn on CCC or by credit to the pro¬ 
ducer's account. The producer shall not 
present the loan documents for disburse¬ 
ment unless the grain covered bv the 
mortgage is in exLstence and in good con¬ 
dition. If the grain was not in existence 
and in good condition at the time of dis¬ 
bursement. the total amount disbursed 
under the loan shall be refunded 
promptly by the producer. 

§ M73.1 Eligible producer. 

<a) Producer An eligible producer 
shall be an individual, partnership, as¬ 


sociation, corporation, estate, trust. 8taie 
or political subdivision or agency there 
of. or other legal entity (1) which pro¬ 
duced the grain tendered for loan as 
landowner, landlord, tenant, sharecrop¬ 
per. and (2) which meets the other re¬ 
quirements for eligibility for loans con¬ 
tained in this subpart. 

<b> Estates and trusts. A receiver or 
trustee of an insolvent or bankrupt debt¬ 
or’s estate, an executor or an adminis¬ 
trator of a deceased person's estate, a 
guardian of an estate of a ward or an 
incompetent person, and trustees of a 
trust estate shall be considered to rep¬ 
resent the insolvent or bankrupt debtor 
the deceased person, the ward or Incom¬ 
petent. and the beneficiaries of a trust, 
respectively, and the production of the 
receiver, executor, administrator, guard¬ 
ian. or trustee shall be considered to be 
the production of the person or estate 
he represents. Loon documents executed 
by any such person will be accepted by 
CCC only If they are legally valid and 
such person has the authority to sign 
the applicable documents. 

<c> Eligibility of minors . A minor who 
is otherwise an eligible producer shall be 
eligible for a loon only if he meets one 
of the following requirements: <l> The 
right of majority has been conferred on 
him by court proceedings or by statute; 
<2> a guardian has been appointed to 
manage his property and the applicable 
loan documents are signed by the guard - 
ian: (3) any note signed by the minor is 
cosigned bv a financially responsible per¬ 
son; or <4> a bond Is furnished under 
which a surety guarantees to protect 
CCC from anv loss Incurred for which 
the minor would be liable had he been 
an adult. 

(d> Beneflciat interest. To be eligible 
for a loan, the beneficial interest In the 
grain mast be in the oroducer tendering 
the grain as security for a loan and must 
alwnvs have been in him or In him and a 
former producer whom he succeeded be¬ 
fore It was harvested except that heirs 
who (i> succeed to the beneficial inter¬ 
est of a deceased producer, and (2> as¬ 
sume the decedent's obligation under a 
loan if the loan has already been ob¬ 
tained shall be eligible for loans as pro¬ 
ducers whether such succession occurs 
before or after harvest of the grain A 
producer shall not be considered to have 
1iv«5ted himself of the beneficial Interest 
In the grain if he enters Into a contract 
to sell, or gives an option to buy his grain 
if. under the contract or option, he re¬ 
tains control and risk of loss and title to 
the grain subject to such agreements 
and retains control of its production. 

<e> Succession of interest. Tb meet the 
requirements of succession to the bene¬ 
ficial interest of a former or deceased 
producer under paragraph (d> of this 
section, the rights responsibilities of In¬ 
terests of the former producer with re¬ 
spect to the farming unit, on which the 
grain was produced shall have been sub¬ 
stantially assumed by the person claim¬ 
ing succession. Mere purchase or inherit¬ 
ance of a crop prior to harvest without 
acquisition of any additional interest in 


FEOE8A1 tfGISTft. VOL 42. NO. 10—FitOAY, JANlMtY 14. 1977 












the farming unit on which the crop is 
produced does not constitute succession 
to such beneficial interest. 

<f> Joint loans. Two or more eligible 
producers who have an interest in eligi¬ 
ble grain which is the production from 
a farm and is stored in accordance with 
f 1473.5 of this subpart may obtain a 
joint loon on such grain. Each producer 
who is a party to the joint loan will be 
Jointly and severally responsible for the 
obligations set forth in the loan docu¬ 
ments and the regulations in this sub¬ 
part. 

§ 1173.5 Eligible grain. 

loans will be made only on commodi¬ 
ties In approved storage as defined in 
$ 1421.7 of this chapter. The sorghum 
and wheat shall meet the eligibility re¬ 
quirements for the applicable commod¬ 
ity oppearing in the following sections of 
this chapter: Sorghum ft 1421 211 <a) 
and wheat ft 1421.461(a). 

§ 1173.6 Determination of quantity. 

The quantity of grain tendered for 
loan shall be determined in accordance 
with ft 1421.17 for farm stored loans and 
$ 1421.9 for warehouse stored loans of 
this chapter. 

§ 1173.7 I Jen*. 

If there are any liens or encumbrances 
on the grain, waivers that will fully pro¬ 
tect the Interest of CCC must be ob¬ 
tained even though the liens or encum¬ 
brances are satisfied from the loan pro¬ 
ceeds. Notwithstanding the foregoing 
provisions, in lieu of waiving his prior 
lien on grain tendered as security for a 
loan, a lienholder may execute a Lien¬ 
holder's Subordination Agreement 
' I’orm CCC-864 > with CCC in which he 
subordinates his security interest to the 
rights of CCC in the grain subject to the 
loon or such other quantity of the grain 
as is delivered in satisfaction of a loan. 
No additional liens or encumbrances 
shall be placed on tlie grain after the 
loan Is approved. 

§ 1473.8 Fm and charge*. 

«a> Loan service lee. A producer shall 
pay a loan service fee of $10 plus $1 for 
each bin sealed over one; or $6 plus $1 
for each warehouse receipt over one. 

(b> Delivery charge. A delivery charge, 
in addition to the loan service fee, shall 
be paid by producers on the quantity of 
grain delivered to CCC. The rate is one 
half cent per bushel for wheat and 1 
cent per hundredweight for sorghum. 
The delivery charge shall be paid at time 
of settlement. 

(c) Prepaid storage . Although prepaid 
storage is not required under recourse 
loans, storage charges must be provided 
for by the producer, or such charges will 
be set-off against the producer in ac¬ 
cordance with | 1421.9 of this chapter. 

5 U73.9 Setoff*. 

The proceeds of the loan shall be ap¬ 
plied against any indebtedness of the 
producer to CCC or any other agency of 
the United States in accordance with the 
provisions of ft 1421.15 of this chapter. 


RULES AND REGULATIONS 

§ 1473.10 fnlrrrat rale. 

Loans shall bear interest at the same 
rates as those announced for regular 
nonrecourse loans in a separate notice 
published In the Federal Register (41 FR 
13971; April 1. 1976). 

§ 1473.11 Itrlrav of grain under loan. 

(a) Obtaining release farm stored loan. 
A producer shall not remove any collate¬ 
ral covered by a chattel mortgage until 
he has received prior written approval 
for such removal from the county com¬ 
mittee on a form prescribed by CCC. A 
producer may at any time obtain release 
of all or part of the grain remaining un¬ 
der loon by paying to CCC the amount 
of the loan made with respect to the 
quantity of the grain released plus inter¬ 
est. When the proceeds of the sale of the 
grain are needed to repay a loan, the 
producer must request and obtain prior 
written approval of the county office on 
a form prescribed by CCC to remove a 
specified quantity of the grain from stor¬ 
age. Any suehs approval shall be subject 
to the terms and conditions set out in the 
applicable form, copies of which may be 
obtained by producers at the county of¬ 
fice. Any such approval shall not consti¬ 
tute a release of CCC's security interest 
in the grain or release the producer from 
liability for any amounts due on his loan 
indebtedness If full payment of such 
amounts Is not received by the county 
office. 

(b) Release of chattel mortgage. The 
chattel mortgage shall not be released 
until the loon has been satisfied in full. 
After satisfaction of a loan, the county 
executive director shall release the chat¬ 
tel mortgage. 

g 1473.12 lanuranrr. 

CCC does not require the producer to 
insure the grain placed under a loan; 
however, if the producer insures such 
grain and an indemnitv is paid thereon, 
such Indemnity shall inure to the bene¬ 
fit of CCC to the extent of its interest 
after first satisfying the producer's equity 
in the grain involved in the loss. 

§ 1473.13 in quantity or quality. 

CCC will not assume losses in quantity 
or quality of the grain under loan result¬ 
ing from any cause. 

g 1473.14 Pomonal liability of the pro¬ 
ducer. 

The personal liability of the producer 
to CCC for fraud or other reasons stated 
in f 1421 16 of this chapter in connection 
with a loon shall be the same as the 
personal liability of the producer in con¬ 
nection with a farm-storage or ware¬ 
house storage loan as prescribed in para¬ 
graphs (a). <c). <d>. <e), and (f) of such 
ft 1421.16. except that the loan settle¬ 
ment value referred to in such section 
shall be the settlement value as deter¬ 
mined under ft 1473.17 of this subpart. 

§ 1473.15 l^uin rate*. 

Loans will be made under this pro¬ 
gram at 75 percent of the basic county 
loan rate for the applicable commodity 
established for the county in which the 
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grain is stored under the regular 1976 
crop price support loan and purchase pro¬ 
grams. 7 CFR Part 1421. Such rates ap¬ 
pear in the following sections of this 
chapter: Sorghum—ft 1421.239; and 

Wheat—ft 1421.489. 

§ 1473.16 Maturity of Ioann. 

Loans mature on demand, but not later 
than January 31. 1977. 

§ 1473.17 Settlement. 

Loans arc recourse loans and the prin¬ 
cipal of a loan plus interest must be paid 
on or before maturity. Loans shall be 
satisfied in accordance with the pro¬ 
visions contained in this section. 

(a) Producer delivers commodity to 
CCC. If. on maturity, repayment has not 
been made and the producer delivers the 
grain under loan to CCC, delivery of the 
grain to CCC shall be made in accord¬ 
ance with instructions issued by the 
county office. When the grain is de¬ 
livered to CCC. credit shall be given to 
the producer for the quantity and qual¬ 
ity of the grain actually delivered, at the 
market price at the time and place of 
delivery, as determined by CCC: Pro¬ 
vided. however , That if such grain is sold 
by CCC in order to determine the mar¬ 
ket price, the settlement value shall not 
be less than such sales price. If the 
amount of such credit exceeds the 
amount due on the principal of the loan 
plus interest, plus other charges incident 
to the delivery, the amount of the ex¬ 
cess shall be paid to the producer by the 
county office. If the amount of such 
credit is less than the amount due on the 
principal of the loan plus accrued in¬ 
terest. plus other charges incident to the 
delivery, the amount of the deficiency 
shall be paid by the producer to CCC. 
Any payment which would be due to the 
producer under any agricultural pro¬ 
gram administered by the Secretary of 
Agriculture, or any other payments 
which are due or may become due the 
producer from CCC or any other agency 
of the United States, may be 6et off 
against such deficiency. 

<b> Producer repays distress loans It 
the producer docs not deliver the grain 
to CCC, he must repay in cash the prin¬ 
cipal due on the loan plus accrued in¬ 
terest. 

(c) Handling payments and collec - 
Dons not exceeding $3. In order to avoid 
administrative costs of making small 
payments and handling small accounts, 
amounts of $3 or less which arc due the 
producer will be paid only upon his re¬ 
quest. Deficiencies of $3 or less, includ¬ 
ing interest, may be disregarded unless 
demand for payment is made by CCC. 

§ 1473.18 Forwlooirc. 

If the distress loan is not satisfied upon 
maturity, the regulations in ft 1421.23 of 
this chapter with respect to foreclosure 
shall apply. 

Signed at Washington. D.C.. on Janu¬ 
ary 5. 1977. 

Kenneth E. Frick. 

Executive Vice President , 
Commodity Credit Corporation , 

|FR Doc.77-1239 Filed 1-13-77.8:45 am) 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules end regulations. The purpose of 
these notices H to ghre interested persons an opportunity to participate in the rule making poor to the adoption of the final rules. 


DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 
[ 7 CFR Part 1434 ] 

1977 CROP HONEY PRICE SUPPORT 
PROGRAM 

Proposed Determinations 

The Secretary of Agriculture is prepar¬ 
ing to make determinations with respect 
to a price support program for the 1977 
crop of honey and the regulations to 
carry out the program. The determina¬ 
tions relate to: 

a. Price support rates based on color 
differentials, class and grade. 

b. Program availability poriod- 

c. Detailed operating provisions to 
carry out the program. 

The above determinations are to be 
made pursuant to the Agricultural Act 
of 1949. as amended <63 Stat. 1051. as 
amended; 7 U.8.C. 1421 ct seq > and the 
Commodity Credit Corporation Charter 
Act. os amended (62 Stat. 1070. as 
amended: 15 U.8.C. 714 etseq ). 

a. Price support propram, color dif¬ 
ferentials and discounts for quality. Title 
II of the Agricultural Act of 1949. as 
amended, authorizes and directs the 
Secretary to make available through 
loans, purchases or other operations, sup¬ 
port to producers of honey at a level 
which U not in excess of 90 percent nor 
less than 60 percent of the parity price 
thereof. Program rates will be based on 
color, class and grade and used to reflect 
marketing features and conditions under 
which honey is merchandised. Section 
401 <b> of the Act requires that. In deter¬ 
mining a support rate In excess of the 
minimum level prescribed for honey, con¬ 
sideration must be given to the supply 
of the commodity in relation to the 
demand thereof, the price levels at which 
other commodities are being supported, 
the availability of funds, the perisha¬ 
bility of the commodity, the Importance 
of the commodity to agriculture am! the 
national economy, the ability to dispose 
of stocks acquired under a price support 
program, the need for offsetting tem¬ 
porary losses of export markets, and the 
ability and willingness of producers to 
keep supplies In line with demand. 

b. Program amiability period. Com¬ 
ments are Invited with respect to the 
program availability period for 1977 crop 
honey 

c. Detailed operating provisions. De¬ 
tailed operating provisions necessary to 
carry out the program on honey will be 
considered for 1977. Provisions of this 
kind may be found In the regulations 
providing terms and conditions for the 
current price support program In Part 
1434 of Title 7 of the Code of Federal 
Regulations 


Prior to making the foregoing deter¬ 
minations and Issuing related regula¬ 
tions. consideration will be given to data, 
views, and recommendations which are 
submitted In writing to the Director. 
Ora ins. Oilseeds and Cotton Division. 
ASCS, U.S. Department of Agriculture. 
Washington. D.C. 20013. 

In order to be sure of consideration, all 
submissions must be received not later 
than February 14, 1977. All written sub¬ 
missions made pursuant to this uotlce 
will be made available for public Inspec¬ 
tion from 8:15 am. to 4 45 pm Mon¬ 
day through Friday, at the office of the 
Director. 

Signed at Washington, D.C.. on Janu¬ 
ary 5. 1977. 

Kenneth E. Frick. 

Executive Vice President. 

Commodity Credit Corporation. 

)FR Doc. 77-1240 Filod 1-13-77:8:46 aro| 


SMALL BUSINESS 
ADMINISTRATION 

[13 CFR Part 121] 

SMALL BUSINESS SIZE STANDARDS 

Proposal to Adopt Definition of Small Farm 

for the Purpose of Receiving Financial 

Assistance 

Correction 

In FR Doc. 76-36957 appearing at page 
55202 in the issue of Friday, December 
17. 1976 the following corrections should 
be made : 

1. On page 55202. middle column, first 
paragraph, second line Immediately be¬ 
low the tabic, the figure "12" should read 
M 121*\ 

2. On page 55202, third column, desig¬ 
nation of the schedule at the top should 
read "J*\ 


FEDERAL TRADE COMMISSION 

[ 16 CFR Parti] 

TRADE REGULATION RULEMAKING 
PROCEDURES 

Proposed Clarifications 

The Federal Trade Commission pro¬ 
poses to change 16 CFR 1.18 to clarify 
that certain documents will be included 
on the rulemaking record. This amend¬ 
ment encompasses documents which are 
<a> obtained or generated by the Com¬ 
mission’s staff during the course of the 
development of a proposed trade regu¬ 
lation rule. <b> considered by the Com¬ 
mission to be relevant to the proceeding, 
and <c> believed not to be exempt from 
disclosure under the Freedom of Infor¬ 
mation Act. 5 U.8.C. 552. This amend¬ 
ment also provides for the placement on 
the public record of other non-exempt 


documents obtained or generated by the 
Commission’s staff during the develop¬ 
ment of the proposed rule or during a 
rulemaking proceeding which are not 
made part of the rulemaking record 
Although such documents would be 
available to any person upon request, 
the Commission believes that in order 
to elicit informed comments on proposed 
trade regulation rules. It should exercise 
Its discretion to make such Information 
publicly available at the beginning of a 
rulemaking proceeding, or as soon as 
possible thereafter, whether requested 
or not. 

Comments on the proposed amend 
ment shall be received by the Commb 
slon for a period of 60 days, ending 
March 15, 1977. Such comments should 
be addressed to the Secretary, Federal 
Trade Commission. Washington. D.C 
20580. This amendment would apply, if 
adopted, only to rules proposed after its 
effective date. 

In consideration of th e fore going, it 
is proposed to revise 16 CFR 9 1.18 to 
read as follows: 

§1*18 itulrmnkinjc Record. 

<a) Definition—For the purposes of 
these niles the term "rulemaking record 
Includes the rule. Us Statement of Bails 
and Purpose, the verbatim transcript of 
the informal hearing, written submis¬ 
sions. the summary and findings of the 
presiding officer, and the staff recom¬ 
mendations as well as any public com¬ 
ment thereon, and any other informa¬ 
tion which the Commission considers 
relevant to the rule, including material 
obtained or generated by the Commis¬ 
sion's staff in the course of the develop¬ 
ment of a proposed trade regulation rule 
which is believed not to be exempt from 
disclosure under the Freedom of Infor¬ 
mation Act. 5 US.C. 5 552. 

<b> Public availability of the rulemak 
ing record—the rulemaking record shall 
be publicly available except when the 
presiding officer, for good cause shown 
determines that it is in the public inter¬ 
est to allow any submission to be received 
in camera subject to the provisions of 
I 4.11 of this chapter. 

<c.l Miscellaneous public documents- 
Material obtained or generated by the 
Commission's staff in the course of devel¬ 
opment of a proopsed trade regulation 
rule or during a rulemaking proceeding 
which is believed not to be exempt from 
disclosure under the Freedom of Infor¬ 
mation Act. 5 U.S.C. 552. and which is 
not part of the rulemaking record, shall 
be publicly available. 

By direction of the Commission dated 
Dec 28. 1976. 

John F. Dugan. 

Acting Secretary 

(FR Doc 77 1261 Plied l-13-77;8:46 am) 
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2f)SI 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[21 CFR Part 510] 

l Docket No. 7CN 0171) 

CHLOROFORM AS AN INGREDIENT OF 
DRUGS FOR ANIMAL USE 

Proposal Establishing New Animal Drug 
Status 

Correction 

In FR Doc. 76-34960, appearing at page 
52482 In the issue for Tuesday. November 
30. 1976, on page 52484, in the second 
column, the 7th and 8th lines ol f 510. 
413(b), “subject to regulatory action", 
should read “adulterated". 


DEPARTMENT OF LABOR 

Office of the Secretary 
[29 CFR Part 90] 

CERTIFICATION OF ELIGIBILITY TO APPLY 
FOR WORKER ADJUSTMENT ASSISTANCE 

Notice of Proposed Rulemaking 

Notice is hereby given that it Is pro¬ 
posed to amend 29 CFR Part 90, the 
regulations pertaining to certification of 
eligibility to apply for worker adjust¬ 
ment assistance pursuant to sections 
221-250 of the Trade Act ol 1974 <19 
U.8.C. 2271-2322 > 

The following amendments are pro¬ 
posed: 

1. The definition of “firm" in | 90.2 has 
been expanded to cover predecessors and 
>uccessors-in-lnterest and affiliated 
firms which are controlled or substan¬ 
tially beneficially owned by substantially 
the same persons. 

2. Section 90.14 has been amended to 
*et forth the method ol service of and 
time for compliance with a sub pen a. 

3. Section 90.16(g) has been added 
to provide for notices of determinations 
which contain both a certification and 
a denial of eligibility to apply for ad¬ 
justment assistance. Such notices are 
appropriate when certain identifiable 
segments of workers in a firm or an 
appropriate subdivision do not meet the 
statutory criteria for certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. although other identifiable seg¬ 
ments of the workers do satisfy the stat¬ 
utory criteria. 

4. Section 90.17(d) has been amended 
in order to make it clear that a notice 
of termination of certification shall not 
have a retroactive effect which would 
require workers to repay previously dis¬ 
bursed benefit payments. 

5. Section 90.17(e) has been added to 
provide for notices of partial termina¬ 
tion In order to make it clear that o 
termination of certification may cover 
only a portion of the group of workers 
sijecified in the certification. 

6. Section 90.17(f) has been added to 
provide for notices of continuation of 
certification when the certifying officer 
determines that a certification should 
not be terminated. 


7. A new 4 90.18 has been added to 
provide for administrative reconsidera¬ 
tion of determinations of the Secretary. 
New 4 90.18 sets forth procedures by 
which a party aggrieved by a determina¬ 
tion of the Secretary may seek recon¬ 
sideration of a determination when there 
is reason to believe the determination is 
erroneous. Anyone seeking reconsidera¬ 
tion retains the right to obtain Judicial 
review. 

8. The current 4 90.18 becomes 4 90.19. 
It is further amended to make it clear 
that the determinations issued under 
4 90.16(g). new 5 90.18(e). new 4 90.18(h) 
and iww 4 90.18(1) are final determina¬ 
tions for purposes of judicial review un¬ 
der section 250 of the Act. 

9. 8ection 90.36 has been added to set 
forth the Department’s method of com¬ 
puting the time periods specified In 
4 90.13(a). § 90.18ia) and new 4 90.19(a), 
and section 23 of the Act 

Interested persons are invited to sub¬ 
mit WTltten comments regarding the pro¬ 
posed amendments to the regulations to 
tiie Director. Office of Trade Adjustment 
Assistance. Room S5303A, Department of 
Labor. 200 Constitution Avenue. NW.. 
Washington. D.C. 20210. All relevant 
comments and materials received before 
February 10. 1977, will be considered. 
All comments in response to this pro¬ 
posal will be available for public inspec¬ 
tion during normal business hours at the 
foregoing address. 

It is therefore proposed to amend 29 
CFR Part 90 in the manner set forth 
below. 

Signed at Washington. DC. this 6th 
day of January 1977. 

Joel Segall, 
Deputy Under Secretary 
International Affairs, 


PART ”90—CERTIFICATION OF ELIGIBIL¬ 
ITY TO APPLY FOR WORKER ADJUST¬ 
MENT ASSISTANCE 

Sub part A—Qto«ral 

Bee 

90.1 Purpose. 

00.3 Definitions. 

00.3 Applicability of part. 

Subpart B—Petitions srvd Determinations of 
Eligibility To Apply for Adjustment Assistance 

90.11 Petitions. 

90.13 Investigation. 

90.13 Public hearings. 

90.14 8ubpena power. 

90 15 Recommendation. 

90.16 Determinations and certifications of 

eligibility to apply for adjustment 
assistance. 

90.17 Termination of certifications of eligi¬ 

bility. 

90.18 Reconsideration of determ!nations. 

90.19 Judicial review of determlnatlona. 

Subpart C—Initiation and Conduct of Study With 
Respect to Worfcars in Industry Which Is the 
Subject of an Investigation for Industry Import 
Relief 

0021 Study. 

90.23 Dissemination of program knowledge 
and assistance to workers. 

Subpart D—General Provisions 

90.31 Piling of documents. 

90 33 Availability of Information. 


Sec. 

90.33 Confidential business Information 

90.34 Notice procedures 

90.35 Transitional provisions. 

90.36 Computation of time. 

Avrnotmr: Sec. 248. Pub. L 93-618. 68 
Stat. 2029 (19 UiJ.C. 2330). Secretary's Order 
3-75 (40 FR 17863). 

Soumcs: 40 FR 14909. Apr. 3. 1975, unless 
otherwise noted. 

Subpart A—General 
g«»0.1 Purpose, 

The purpose of this Part 90 is to set 
forth regulations relating to the respon¬ 
sibilities vested in the Secretary of La¬ 
bor by the Trade Act of 1974 (Pub. L. 
93-618) concerning petitions and de¬ 
termination* of eligibility to apply for 
worker adjustment assistance. Section 
248 of the Act directs the Secretary of 
Labor to prescribe regulations which 
will implement the provisions relating to 
adjustment assistance for workers. This 
part will provide for the prompt and 
effective disposition of workers* petitions 
for certification of eligibility to apply for 
adjustment assistance. It reflects delega¬ 
tions of authority which were published 
in the Feokkal Register <40 FR 17863. 
40 FR 22048). 

§ *)0.2 Definition*. 

As used in this port, the term: 

“Act" means the Trade Act of 1974, 
Fub. L 93-618. 88 Stat. 1978. 2011-2030 
(19U.S.C. 2271-2322 1. 

“Appropriate subdivision” means on 
establishment in a multi-establishment 
firm which produces the domestic ar¬ 
ticles in question or a distinct part or 
section of an establishment (whether or 
not the firm has more than one estab¬ 
lishment) where the articles are 
produced. The term “appropriate sub¬ 
division” includes auxiliary facilities 
operated in conjunction with (whether 
or not physically separate from) produc¬ 
tion facilities. 

“Certifying officer” means an official in 
the Bureau of International Labor Af¬ 
fairs, U S. Department of Labor, who has 
been delegated responsibility to make de¬ 
terminations and issue certifications of 
eligibility to apply for adjustment as¬ 
sistance, preside at public hearings under 
section 221(b) of the Act. issue sub- 
penas. and perform such further duties 
os may be required by the Secretary or 
by this Part 90. 

“Commission” means the United 
States International Trade Commission, 
formerly named the United States Tariff 
Commission. 

“Date of the petition'* means the date 
thereon, but which in no event shall be 
more than 30 days before the date of 
filing. 

“Date of filing" means the date on 
which petitions and other documents are 
received In the Office of Trade Adjust¬ 
ment Assistance. Bureau of International 
Labor Affairs, U.8. Department of Labor. 
Washington. D.C. 20210. 

“Date of issuance" means the date on 
which a certification of eligibility to ap¬ 
ply for adjustment assistance is signed 
by the certifying officer/ 
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'‘Director” means the Director of the 
Office of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
U.S. Department of Labor, Washington, 
D.C. The Director is responsible for the 
conduct of worker investigations under 
this part and for recommending to the 
certifying officer whether or not to issue 
certifications of eligibility to apply for 
adjustment assistance. 

“Firm” includes an individual propri¬ 
etorship, partnership. Joint venture, as¬ 
sociation. corporation (including a de¬ 
velopment corporation), business trust, 
cooperative, trustee in bankruptcy, and 
receiver under decree of any court. A 
Arm, together with any predecessor or 
successor-in-interest, or together with 
any affiliated Arm controlled or substan¬ 
tially beneficially owned by substan¬ 
tially the same persons, may be con¬ 
sidered a single Arm. 

"Group” means three or more workers 
in a Arm or an appropriate subdivision 
thereof. 

"Increased imports” means that im¬ 
ports have increased cither absolutely 
or relatively, and would generally mean 
those increases as have occurred from a 
representative base period subsequent to 
the effectiveness of the most recent 
trade agreement concessions proclaimed 
by the President beginning In 1968. 

"Layoff” means a suspension from pay 
status for lack of work Initiated by the 
employer and expected to last for no 
less than seven (7) consecutive calendar 
days. 

"Like or directly competitive” means 
that "Uke” articles are those which arc 
substantially Identical in inherent or In¬ 
trinsic characteristics (l.c.. materials 
from which the articles are made, ap¬ 
pearance, quality, texture, etc.>: and 
“directly competitive” articles are those 
which, although not substantially Iden¬ 
tical In their inherent or intrinsic char¬ 
acteristics, are substantially equivalent 
for commercial purposes M.e., adapted to 
the same uses and essentially Inter¬ 
changeable therefor). 

An Imported article is "directly com¬ 
petitive with” a domestic article at an 
earlier or later stage of processing, and 
a domestic article is "directly competi¬ 
tive with” an Imported article at an 
earlier or later 'Stage of processing, if 
the importation of the article has an 
economic effect on producers of the do¬ 
mestic article comparable to the effect of 
importation of articles in the same stage 
of processing as the domestic article, 

"Partial separation” means, with re¬ 
spect to an individual who has not been 
totally separated, that: 

(a) The worker's hours of work have 
been reduced to 80 percent or less of the 
worker's average weekly hours at tho 
Arm or appropriate subdivision thereof, 
and 

<b> The workers wages have been re¬ 
duced to 80 percent or less of the work¬ 
er's average weekly wage at the Arm or 
appropriate subdivision thereof. 

“Secretary” means the Secretary of 
Labor, U5. Department of Labor. 

"Significant' number or proportion of 
the workers” means that: 


PROPOSED RULES 

(a) In most cases the total or partial 
separations, or both, in a Arm or ap¬ 
propriate subdivision thereof, are the 
equivalent to a total unemployment of 
live percent (5 percent) of the workers 
or 50 workers, whichever is less; or 

<b> At least three workers in a Arm 
(or appropriate subdivision thereof > 
with a work force of fewer than 60 
workers would ordinarily have to be 
affected. 

"Threatened to begin" means, in the 
context of impending total or partial 
separations, the date on which it could 
reasonably be predicted that separations 
were Imminent, 

"Total separation” mrans Uic layoff or 
severance of an Individual from a firm 
or an appropriate subdivision thereof. 

§ 90.3 Applicability of part. 

This Part 90 generally relates to cer¬ 
tifications of eligibility made under the 
Act. Subpart B specifically applies to the 
initiation and conduct of worker investi¬ 
gations and the issuance of determina¬ 
tions and certifications of eligibility to 
apply for adjustment assistance. Sub¬ 
part C applies to studies of workers in 
industries which are the subject of in¬ 
vestigations for industry import relief. 
Subpart D contains general provisions 
with respect to filing of documents and 
public availability of documents. 

Subpart B—Petitions and Determinations 

of Eligibility To Apply for Adjustment 

Assistance 

§90.11 Petition*. 

(a) WTio may file petitions. A petition 
under section 221<&) of the Act and this 
Subpart B shall be filed by a group of 
workers for a certification of eligibility 
to apply for adjustment assistance or by 
their certified or recognized union or 
other duly authorized representative. 

(b) Identification of petitioners . Every 
petition filed with the Department shall 
clearly state the group of workers on 
whose behalf the petition Is filed and 
the name(s) and address(es) of the per- 
son(s) by whom the petition is filed. 
Every petition shall be signed by at least 
three individuals of the petitioning group 
or by an official of a certified or recog¬ 
nized union or other duly authorized 
representative. 61gning of a petition 
shall constitute acknowledgement that 
each signer has read the entire petition, 
that to the best of the signer's knowledge 
and belief the statements therein are 
true, and that each signer is duly author¬ 
ized to sign such a petition. 

(c> Contents. Petitions may be filed 
on a U8, Department of Labor form. 
Copies of this form may be obtained at 
State Employment Security Agency lo¬ 
cal offices or by writing the Office of 
Trade Adjustment Assistance. Bureau of 
International Labor Affairs. U.S. Depart¬ 
ment of Labor. Washington. D.C. 20210. 
Every petition shall Include: (l) The 
name<s>, address(es). and telephone 
numbers) of the petitioners); (2) The 
name or a description of the group of 
workers on whose behalf the petition is 
filed (e.g., all hourly and salaried em¬ 
ployees of the XYZ plant of ABC cor¬ 


poration) : <3> The name and address 
of the workers' firm or appropriate sub¬ 
division thereof; (4) the name, address, 
telephone number, and title of an official 
of the firm; (6) The approximate 
date(s> on which the total or partial 
separation of a significant number or 
proportion of the workers in the workers' 
firm or subdivision began and continued, 
or threatened to begin, and the approxi¬ 
mate number of workers affected by such 
actual or threatened total or partial sep¬ 
aration: j6> A statement of reasons for 
believing that increases of like or directly 
competitive imports contributed Impor¬ 
tantly to total or partial separations and 
to the decline in the sales or production 
(or both) of the firm or subdivision (e.g.. 
company statements, articles in trade 
association publications, etc.); and (7) 
A description of the articles produced by 
the workers' firm or appropriate subdi¬ 
vision, the production or sales of which 
are adversely affected by increased im¬ 
ports. and a description of the imported 
articles concerned.* If available, the 
petition also should Include Information 
concerning the method of manufacture, 
end uses, and wholesale or retail value 
of the domestic articles produced and 
the United States tariff provision under 
which the imported articles arc 
classified. 

<d) Number of copies. One (1) signed 
original and two (2) clear copies of the 
petition shall be filed. The nome(s) of 
the person is) signing the petition shall 
be typewritten or otherwise clearly 
reproduced. 

§90*12 ImratigatioiL. 

Upon receipt of a petition, properly 
filed, the Director of the Office of Trade 
Adjustment Assistance shall promptly 
publish notice in the Federal Register 
that the petition has been received. The 
Director shall initiate, or order to be 
initiated, such investigation as he deter¬ 
mines to be necessary and appropriate. 
The investigation may include one or 
more field visits to verify information 
furnished by the petitioner<s) and to 
elicit other relevant information. In the 
course of the field Investigation repre¬ 
sentatives of the Department shall be 
authorized to meet with and obtain in¬ 
formation from responsible company of¬ 
ficials. union officials, employees and 
other interested parties, or organiza¬ 
tions. both private and public as may be 
necessary to marshal all relevant facts 
to recommend an appropriate finding 
with respect to the issuance of a de¬ 
termination of eligibility to apply for 
adjustment assistance. Upon conclusion 
of the Investigation a report thereof, in¬ 
cluding a recommendation regarding 
group eligibility shall be made, as more 
specifically defined in §90.16 of this 
Part 90. 

§ 90.13 Publir hf-anna*. 

(a) When held. A public hearing sha'l 
be held in connection with an Investiga¬ 
tion instituted under § 90.12 whenever, 
not later than ten (10) days after the 
date of publication In the Federal Regis¬ 
ter of the notice of receipt of the peti- 
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Uon. such a hearing is requested in writ¬ 
ing by: 

<1> The petitioner; or 
(2) Any other person found by the 
Secretary or certifying officer to have a 
substantia) interest in the proceedings. 
Such petitioner and other interested 
persons shall be afforded an opportunity 
to be present, to produce evidence, and 
to be heard. 

<b) Form of request. A request for 
public hearing shall be filed in the same 
manner as provided for filing of peti¬ 
tions and other documents under f 90.- 
31<a>. A request by a person other than 
the petitioner shall contain: 

< 1 > The name, address, and telephone 
number of the person, organization, or 
group requesting the hearing; and 
<2> A complete statement of the rela¬ 
tionship of the person, organization, or 
group requesting the hearing to the peti¬ 
tioner or the subject matter of the pe¬ 
tition and a statement of the nature of 
its interest in the proceeding. 

<c) Time and place . Public hearings 
will be held at the time and place speci¬ 
fied in a notice published in the Federal 
Register. Such notice shall be published 
at least seven (7) calendar days before 
the scheduled hearing. 

(d) Presiding officers . A certifying of¬ 
ficer shall conduct and preside over 
public hearings. 

<e) Order of testimony. Witnesses will 
testify In the order designated by the 
presiding officer. Each witness, after 
being duly sworn, will proceed with tes¬ 
timony. After testifying, a witness may 
be questioned by the presiding officer or 
an agent designated by the presiding of¬ 
ficer. Any person who has entered an 
appearance in accordance with para¬ 
graph <k) of this scctoin may direct 
questions to the witness, but only for 
the purpose of assisting the presiding 
officer in obtaining relevant and mate¬ 
rial facts with respect to the subject 
matter of the hearing. 

if) Evidence . Witnesses may produce 
evidence of a relevant and material na¬ 
ture to the subject matter of the hearing. 

tg> Briefs . Briefs of the evidence pro¬ 
duced at the hearing and arguments 
thereon may be presented to the presid¬ 
ing officer by parties who have entered an 
appearance. Three <3> copies of such 
briefs shall be filed with the presiding 
officer within ten (10) days of the com¬ 
pletion of the hearing. 

<h) Oral argument. ‘J’he presiding of¬ 
ficer shall provide opportunity for oral 
argument after conclusion of the testi¬ 
mony in a hearing. The presiding officer 
will determine in each instance the time 
to be allowed for argument and the allo¬ 
cation thereof. 

(i) Authentication of evidence. Evi¬ 
dence. oral or written, submitted at hear¬ 
ings. will upon order of the presiding 
officer be subject to verification from 
books, papers, and records of the parties 
submitting such evidence and from any 
other available sources. 

<1> Transcripts. All hearings will be 
stopographically reported. Persons inter¬ 
ested in transcripts of the hearings may 


inspect them at the UJ3. Department of 
Labor in Washington. D C., or purchase 
copies as provided In 29 CFR 70.62(c), 

(k) Appearances. The petitioner or an 
other person showing a substantial in¬ 
terest in the proceedings may enter an 
appearance at a hearing, either in per¬ 
son or by a duly authorized representa¬ 
tive. 

8 90.14 SubfH*n« |»o*er. 

<a) The Secretary or certifying officer 
may require by subpena the attendance 
and testimony of witnesses and the pro¬ 
duction of evidence necessary to make a 
determination. 

<b) If a person refuses to obey a sub- 
pena issued under paragraph <a) of this 
section, the Secretary or a certifying of¬ 
ficer may petition the United States dis¬ 
trict court within the jurisdiction of 
which the proceeding is being conducted 
requesting an order requiring compli¬ 
ance with such subpenn. 

<c) Witnesses subpenaod under this 
section shall be paid the same fees and 
mileage as are paid for like services in 
the District Court of the United 8tates. 
The witness fees and mileage shall be 
paid by the United States Department 
of Labor. 

<d> Subpcnas issued under paragraph 
«a> of this section shall be signed by a 
•certifying officer and shall be served ei¬ 
ther in person by an authorized repre¬ 
sentative of the Department of Labor or 
by certified mail, return receipt re¬ 
quested. The date for compliance shall 
be not earlier than seven <7> calendar 
days following service of the subpena. 

§ 90.15 Hcvommrndaliort. 

As promptly as possible, but in any 
event not later than 45 days after the 
filing of a worker petition, the Director 
of the Office of Trade Adjustment As¬ 
sistance shall submit to the certifying 
officer recommendations ^concerning 
whether or not to issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. These recommendations shall 
be forwarded together with an investiga¬ 
tive report, proposed findings of fact, 
transcripts of any public hearing con¬ 
ducted under this subpart, and other 
material developed during the in¬ 
vestigation. 

§ 90.16 Determination* and errtifit'*- 
lion* of eligibility to apply for wtl- 
juMment M»«Utanee. 

ia) General. Not later than 15 days 
after receipt of the recommendations 
forwarded pursuant to 5 90.15, the cer¬ 
tifying officer shall make a determina¬ 
tion on the petition and where affirma¬ 
tive issue a certification of eligibility as 
provided below. 

<b> Requirements for determinations. 
After reviewing the material submitted 
under 5 90.15, including any supplemen¬ 
tal material which may be required in 
reaching a determination the certifying 
officer shall make findings of fact con¬ 
cerning whether: 

(1) A significant number or propor¬ 
tion of the workers in such workers* firm 
<or an appropriate subdivision of the 


firm* have become, or are threatened to 
become, totally or partially separated; 

<2> Sales or production, or both, of 
such firm or subdivision have decreased 
absolutely; and 

<3) Increases (absolute or relative) of 
imports of articles like or directly com¬ 
petitive with articles produced by such 
workers* firm or an appropriate subdi¬ 
vision thereof contributed importantly 
to such total or partial separation, or 
threat thereof, and to such decline in 
sales or production. For purposes of this 
paragraph and part, the term “con¬ 
tributed importantly** means a cause 
which is Important but not necessarily 
more important than any other cause. 

(c) Notice of affirmative determina¬ 
tion and certification of eligibility. Upon 
reaching a determination on a petition 
that a group of workers has met all the 
requirement* set forth In section 222 of 
the Act and paragraph (b) of this sec¬ 
tion, the certifying officer shall issue a 
certification of eligibility to apply for 
adjustment assistance and shall 
promptly publish in the Federal Regis¬ 
ter a summary of the determination to¬ 
gether with the reasons for making such 
determination (with the exception of 
information which the certifying officer 
determines to be confidential). Such 
summary shall include the certification 
of eligibility and shall constitute a Notice 
of Determination and Certification of 
Eligibility. 

fd> Contents of certification of eligi¬ 
bility. The certification sliall specify in 
detail: 

(1 * The firm or subdivision thereof at 
which the workers covered by the certifi¬ 
cation have been employed (which need 
not be limited to the unit specified in the 
petition), and may Identify individual 
workers by name; and 

(2) The impact date's) on which the 
total or partial separations of the work¬ 
ers covered by the certification began 
or threatened to begin. When applicable, 
the certification shall specify the datc(s> 
after which the total or partial separa¬ 
tions of the petitioning group of workers 
from the firm or subdivision thereof spec¬ 
ified in the certification are no longer 
attributable to the conditions set forth 
in paragraph (b) of this section. For 
purposes of this section, the ‘‘impact 
date” is the earliest date on which any 
part of the total or partial separations 
Involving a significant number or pro¬ 
portion of workers began or threatened 
to begin. 

(e> Exclusions from coverage of a cer¬ 
tification of eligibility. A certification 
of eligibility to apply for adjustment as¬ 
sistance shall not apply to any worker: 

(1) Whose last total or partial separa— 
tton from the firm or appropriate sub¬ 
division occurred more than one (1 > year 
before the date of the petition; or 

(2) Whose last total or partial separa¬ 
tion from the firm or appropriate sub¬ 
division occurred before October 3. 1974 

(f) Notice of negative determination. 
Upon reaching a determination that a 
group of workers has not met all the re¬ 
quirements set forth in section 222 of 
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the Act and paragraph <b> of this sec¬ 
tion. the certifying officer shall promptly 
publish in the Federal Register a sum¬ 
mary of the determination together with 
the reasons for making such determina¬ 
tions (with the exception of informa¬ 
tion which the certifying officer deter¬ 
mines to be confidential). Such summary 
shall constitute a Notice of Negative 
Determination. 

(g) Notice of Determinations. A notice 
of certification may contain a notice of 
negative determination with respect to 
certain segments of workers Such notice 
shall constitute a Notice of Determina¬ 
tions. 

§90.17 Termination of certification* of 
eligibility. 

(a) Investigation. Whenever the Direc¬ 
tor of the Office of Trade Adjustment As¬ 
sistance has reason to believe, with re¬ 
spect to any certification of eligibility 
that the total or partial separations from 
a firm or appropriate subdivision thereof 
are no longer attributable to the condi¬ 
tions specified in section 222 of the Act 
and S 90.16(b), the Director shall 
promptly make an investigation. Notice 
of the Initiation of the investigation shall 
bo published in the Federal Register 
and shall be transmitted to the group of 
workers concerned. 

(b) Opportunity for comment and 
hearing . Within 10 days after publica¬ 
tion of the notice under paragraph (a) 
of tills section, the group of workers or 
other persons showing a substantial in¬ 
terest in the proceed! gs may request a 
public hearing or may make w ritten sub¬ 
missions to show why the certification 
should not be terminated. If a hearing 
is requested under this paragraph, such 
hearing shall be conducted in accord¬ 
ance with 5 00.13. 

<c) Recommendation. Upon the con¬ 
clusion of any public hearing conducted 
under this section, and after considera¬ 
tion of any written comments received 
under paragraph <b) of this section, the 
Director shall recommend to the certify¬ 
ing officer whether or not the certifica¬ 
tion should be terminated. 

<d> Notice of termination. Within ten 
< 10> days of receipt of a report recom¬ 
mending termination of a certification of 
eligibility, the certifying officer shall de¬ 
termine whether or not such certifica¬ 
tion shall be terminated. Upon reaching 
a determination that the certification of 
eligibility shall be terminated, the cer¬ 
tifying officer shall make findings of fact 
and shall promptly have published in 
Federal Register a summary of the de¬ 
termination and the reasons therefor 
(with the exception of Information which 
the certifying officer determines to be 
confidential). Such summary shall con¬ 
stitute a Notice of Termination. 8uch ter¬ 
mination shall apply only with respect 
to total or partial separations occurring 
after the termination date specified by 
the certifying officer. The termination 
date specified by the certifying officer 
shall be not sooner than the date on 
which notice of such termination is pub¬ 
lished in the Federal Register. 


(e) Notice of Partial Termination. A 
notice of termination may cover only a 
portion of the group of workers specified 
in tho certification. Such notice shall 
constitute a Notice of Partial Termina¬ 
tion. 

<f> Notice of Continuation of Certifi¬ 
cation. Upon reaching a determination 
that the certification of eligibility should 
be continued, the certifying officer shall 
promptly publish in the Federal Regis¬ 
ter a summary of the determination with 
the reasons therefor. Such summary 
shall constitute a Notice of Continuation 
of Certification. 

§90.1 ft Rceomldrralioii of drtrrmiiui- 
tion». 

<a> Determinations subject to recon¬ 
sideration; time for filing. Any worker, 
group of workers, certified or recognised 
union, or authorized representatives of 
such worker or group, aggrieved by a de¬ 
termination issued pursuant to the Act 
and 88 90.16(c). 00.16(f), 90.16(g), or 
90.17(d» of this part may file an applica¬ 
tion for reconsideration of the determi¬ 
nation with the Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs. U.8. Department of I-abor, 
200 Constitution Avenue. Washington. 
D.C. 20210. All applications must be in 
writing and must be filed no later than 
fifteen (16) days after the notice of the 
determination has been published in the 
Federal Register. 

(b) Contents of application for recon¬ 
sideration . An application for reconsid¬ 
eration shall include: (1) Name*s', ad¬ 
dresses). and telephone number of the 
applicant^); <2> The name or a descrip¬ 
tion of the group of workers on whose be¬ 
half the application for reconsideration 
is filed; (3) The name and case number 
of the determination complained of; and 
(4) A statement of reasons fo»- believing 
that the determination complained of is 
erroneous. JX the application is based, in 
whole or In part, on facts not previously 
considered in the determination, such 
facts shall be specifically set forth. If the 
application Is based, in whole or in part, 
on an allegation that the determination 
complained of was based on mistake of 
facts which were previously considered, 
such mistake of facts shall be specifically 
set forth. If the application is based, in 
whole or in part, on an allegation as to a 
misinterpretation of facts or of the law. 
such misinterpretation shall be specifi¬ 
cally set forth. 

(c' Determination regarding applica¬ 
tion for reconsideration. Not later than 
fifteen * 15) days after receipt of the ap¬ 
plication for reconsideration, the certi¬ 
fying officer shall make and issue a de¬ 
termination granting or denying recon¬ 
sideration. The certifying officer may 
grant an application for reconsideration 
under the following circumstances: (1) 
If it appears on the basis of facts not 
previously considered that the determi¬ 
nation complained of was erroneous; (2> 
If it appears that the determination com¬ 
plained of was based on mistake in the 
determination of facts previously con¬ 
sidered; or (3) If. in the opinion of the 


certifying officer, a misinterpretation of 
facts or of the law justifies reconsidera¬ 
tion of the determination. 

<d> Notice of affirmative determina¬ 
tion regarding application for reconsid¬ 
eration. Upon reaching a determination 
that an application for reconsideration 
meets the requirements of paragraph (c> 
of this section, the certifying officer shall 
issue an affirmative determination re¬ 
garding the application and shall 
promptly publish notice in tlie Federal 
Register that the application for recon¬ 
sideration has been received and granted. 
Such notice shall constitute a Notice of 
Affirmative Determination Regarding 
Application for Reconsideration. 

(e) Notice of negative determination 
regarding application for reconsidera¬ 
tion. Upon reaching a determination that 
an application for reconsideration does 
not meet the requirements of paragraph 

(c) of this section, the certifying officer 
shall issue a negative determination re¬ 
garding the application and shall 
promptly publish in the Federal Reg¬ 
ister a summary of the determination. 
Such summary shall constitute a Notice 
of Negative Determination Regarding 
Application for Reconsideration. A neg¬ 
ative determination Issued pursuant to 
this paragraph shall constitute a final 
determination for purposes of judicial 
review pursuant to section 250 of the Act 
and 8 00.19(a) of this part. 

<t) Opportunity for comment. Within 
ten (10) days after publication of a 
notice under paragraph (d> of this sec¬ 
tion, the group of workers or other per¬ 
sons showing an interest in the proceed¬ 
ings may moke written submissions to 
show w’hy.the determination under re¬ 
consideration should or should not be 
modified. 

(g) Determinations on reconsideration . 
Not later than forty-five (45) days after 
reaching an Affirmative Determination 
Regarding Application for Reconsidera¬ 
tion. the certifying officer shall make a 
determination on the reconsideration. 

(h) Notice of revised certification of 
eligibility and notice of revised determi¬ 
nation. Upon reaching a determination 
on reconsideration that a group of work¬ 
ers has met all the requirements set 
forth in Section 222 of the Act and para¬ 
graph (b> of | 90.16 of this part, the cer¬ 
tifying officer shall Issue a revised deter¬ 
mination concerning certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance and shall jyomptly publish in the 
Federal Register a summary of the re¬ 
vised determination together with the 
reasons for making such revised deter¬ 
mination (with the exception of infor¬ 
mation which the certifying officer de¬ 
termines to be confidential). Such sum¬ 
mary shall Include a certification of eli¬ 
gibility tn accordance with paragraph 
(d> of 8 90.16 of this part. The summary 
shall constitute a Notice of Revised Cer¬ 
tification of Eligibility when the deter¬ 
mination under reconsideration was a 
certification of eligibility. The summary 
shall constitute a Notice of Revised De¬ 
termination when the determination un¬ 
der reconsideration was a negative deter- 
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mlnatlon or a certification containing a 
negative determination. A determination 
issued pursuant to this paragraph shall 
constitute a final determination for pur¬ 
poses of Judicial review pursuant to sec¬ 
tion 250 of the Act and 5 90.19(a) of 
this part. 

(i) Notice of negative determination 
on reconsideration. Upon reaching a de¬ 
termination on reconsideration that a 
group of workers has not met all the re¬ 
quirements set forth in section 222 of 
the Act and paragraph (b> of § 90.16 of 
this part, the certifying officer shall issue 
a negative determination on reconsider¬ 
ation and shall promptly publish in the 
Federal Register a summary of the de¬ 
termination together with the reasons 
for making such determination (with 
the exception of information which the 
certifying officer determines to be con¬ 
fidential). Such summary shall consti¬ 
tute a Notice of Negative Determination 
on Reconsideration. A determination 
issued pursuant to this paragraph shall 
constitute a final determination for pur¬ 
poses of Judicial review pursuant to sec¬ 
tion 250 of the Act and 5 90.19(a) of this 
part. 

§ 90.19 Judicial review of detcrinliui- 
lions* 

(a) General. Pursuant to section 250 
of the Act. any worker, group of work¬ 
ers. certified or recognised union, or au¬ 
thorized representative of such worker 
or group, aggrieved by a final determina¬ 
tion issued pursuant to the Act and 
5190.16(c). 90.16(f), 90.16(g). 90.17(d), 
90.18(e), 90.18(h) or 90.16(1) may file a 
petition for review of such determination 
with the United States court of appeals 
for the circuit in which such worker or 
group Is located or in the United 8tatas 
Court of Appeals for the District of Co¬ 
lumbia Circuit. The party seeking judi¬ 
cial review’ must file for review in the 
appropriate court within sixty (60) days 
after the notice of determination has 
been published In the Federal Register 

(b) Certified record of the Secretary. 
Upon receiving a copy of the petition 
for review from the clerk of the appro¬ 
priate court of appeals, the certifying 
officer shall promptly certify and file in 
such court the record on which the de¬ 
termination was based. The record shall 
include transcripts of any public hear¬ 
ings. recommendations received pur¬ 
suant to 5 90.15, the findings of fact 
made pursuant to 55 90.16(b). 90.18(e), 
90.18(h) or 90.18(1). and other docu¬ 
ments on which the determination was 
based. 

(c) Further proceedings. If a case Is 
remanded to the Secretary by the court 
of appeals for the taking of further evi¬ 
dence. the certifying officer shall direct 
that further proceedings be conducted in 
accordance with the provisions of 8ub- 
part B of tills part, including the taking 
of further evidence. The certifying 
officer, after the conduct of such further 
proceedings, may make new or modi¬ 
fied findings of fact and may modify or 
affirm the previous determination. Upon 
the completion of such further proceed¬ 
ings, the certifying officer shall certify 


and file in the appropriate court of ap¬ 
peals the record of such further proceed¬ 
ings. 

(d) Substantial evidence. The findings 
of fact by the certifying officer shall be 
conclusive If the appropriate court of 
appeals determines that such findings of 
fact are supported by substantial evi¬ 
dence. 

Subpart C—Initiation and Conduct of 
Study With Respect to Workers In Indus¬ 
try Which Is the Subject of an Investiga¬ 
tion for Industry Import Relief 

§90.21 Study. 

(a) Initiation. Upon notification by 
the Commission, pursuant to section 224 
of the Act, that the Commission has be¬ 
gun an investigation under section 201 
with respect to an industry import relief 
action, the Secretary shall direct the Di¬ 
rector of the Office of Trade Adjustment 
Assistance to immediately begin a study 
of (1) The number of workers in the 
domestic industry producing the like or 
directly competitive article(s) who have 
been or are likely to be certified eligible 
for adjustment assistance; and <2> The 
extent to which the adjustment of such 
workers to the import competition may 
be facilitated through the use of cxistiug 
programs. 

fb) Report. The report of the Secre¬ 
tary of the study under section 224(a) of 
the Act and paragraph *a> of this sec¬ 
tion shall be made to the President not 
later than fifteen (15) days after the day 
on which the Commission makes its re¬ 
port under section 201. 

(c) Release of report. Upon making 
the report of the study' to tlie President, 
the Secretary shall also promptly make 
the report public (with the exception of 
information which the Secretary deter¬ 
mines to be confidential > and shall have 
a summary of it published in the Fed¬ 
eral Register. 

§ 90.22 DiMtcmination of program 
knowledge and JiiMnUnce to worker*. 

Whenever the Commission makes an 
affirmative finding under section 201(b) 
of the Acl that increased imports are 
a substantial cause of serious injury or 
threat thereof with respect to an Indus¬ 
try, the Secretary shall, to the extent 
feasible, make available to the workers 
in such industry full information about 
programs which may facilitate their ad¬ 
justment to the Import competition. He 
shall provide assistance to such workers 
in the preparation and processing of 
petitions and applications for program 
benefits. 

Subpart D—General Provisions 
§90.31 Filing of dornnirnD. 

(a) Where to file, date of filing. Peti¬ 
tions and all other documents shall be 
filed at the Office of Trade Adjustment 
Assistance, Bureau of International La¬ 
bor Affairs, U.8. Department of Labor, 
Washington, D.C. 20210. If properly filed, 
such documents shall be deemed filed on 
the date on which they are actually re¬ 
ceived in the Office of Trade Adjustment 
Assistance. 


(b) Conformity with rules. Documents 
filed in support of the initiation of an 
investigation by the Director of the Of¬ 
fice of Trade Adjustment Assistance 
shall be considered properly filed if they 
conform with the pertinent rules pre¬ 
scribed in this Part 90. The Director may 
accept documents in substantial com¬ 
pliance with the pertinent rules of this 
part provided good and sufficient reason 
is stated in the document for inability 
to comply fully with the pertinent rules. 
The Director cannot waive full compli¬ 
ance with a rule which is required by 
the Act. 

§ 90.32 Availability of information. 

(a) Information available to the pub¬ 
lic. Upon request to the Director of the 
Office of Trade Adjustment Assistance, 
members of the public may inspect peti¬ 
tions and other documents filed with the 
Director under the provisions of this 
Part 90. transcripts of testimony taken 
and exhibits submitted at public hear¬ 
ings held under the provisions of this 
Part 90. recommendations to the certi¬ 
fying officer concerning determinations 
on petitions for certification of eligibility 
and determinations on termination of 
the effect or certifications of eligibility, 
summaries of the certifying officer's de¬ 
terminations concerning certifications 
of eligibility and terminations of the 
effect of certifications of eligibility, pub¬ 
lic notices concerning worker assistance 
under the Act and other reports and 
documents Issued for general distribu¬ 
tion. 

(b) Information not available to the 
public. Confidential business informa¬ 
tion. defined in | 90.33 of this Part 90. 
shall not be available to the public. 

§ 90.33 Confidential budur** informa¬ 
tion. 

Definition . Confidential business 
information means trade secrets and 
commercial or financial information 
which are obtained from a person and 
are privileged or confidential, as set forth 
In 5 U.S.C. 552(b) and 29 CFR Part 70. 

(b) Identification of information sub¬ 
mitted in confidence. Business Informa¬ 
tion which is to be treated as confiden¬ 
tial shall be submitted on separate sheets 
each clearly marked at the top. "Business 
Confidential.” When submitted at hear¬ 
ings. such business information shall be 
offered ns a confidential exhibit with a 
brief description of the nature of the 
Information. 

(c> Acceptance of information in con¬ 
fidence. The Director of the Office of 
'Trade Adjustment Assistance may refuse 
to accept in confidence any information 
which he determines is not entitled to 
confidential treatment under this sec¬ 
tion. In the event of such refusal, the per¬ 
son submitting such information shall 
be notified and shall be permitted la 
withdraw such information. 

§ 90.31 Nolire procedure*. 

Formal notice of a certification, nega¬ 
tive determination, or termination shall 
be transmitted promptly to the group of 
workers concerned and to all State Em- 
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ployment Security Agencies concerned 
whenever such notices are published in 
tlie Federal Register. 

§ 90*35 Transitional prmiwioti*. 

As more particularly provided In sec¬ 
tion 246 of the Act, a group of workers, 
their certified or recognized union, or 
other duly authorized representative who 
filed a petition under section 301(a) <2) 
of the Trade Expansion Act of 1962 be¬ 
fore December 3.1974. may file a new pe¬ 
tition under section 221 of this Act if: 

<a> The Commission has not rejected 
such previous petition before April 3, 
1975; and 

(b) No certification has been Issued 
to the petitioning group under section 
302(c) of the Trade Expansion Act of 
1962 before April 3. 1975; and 

(c) The new petition under section 221 
of the Act Is filed not later than July 2. 
1975. 

§ 9036 Compulation of time. 

(a) The time periods specified in 
f5 90.13(a), 90.18(a), and 90.19(a) will 
be computed by counting the day after 
publication in the Federal Register as 
one, and by counting each succeeding 
day, including Saturdays, Sundays, and 
holidays. However, when the final day 
would fall on a Saturday, Sunday or holi¬ 
day, the time period will terminate at the 
end of the next succeeding Federal busi¬ 
ness day. 

(b> The 60-day time period specified in 
Section 223<a> of the Act will be com¬ 
puted In the same manner as set forth 
in paragraph (a) of this section, except 
that the day after the date of filing of the 
petition shall be counted a s the first day. 

jFR Doc 77-1289 Filed 1 13-77.8:45 am| 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Center for Disease Control 
[ 30 CFR Part 11 ] 

SINGLE USE GAS AND VAPOR CHEMICAL- 
CARTRIDGE RESPIRATORS 

Public Hearing 

On October 13. 1976, the Secretaries 
of the Interior and Health. Education, 
and Welfare published in the Federal 
Register (41 FR 44864) proposed 
amendments to Part 11 of Title 30. Code 
of Federal Regulations tod) clarify the 
use of gas masks and chemical-cartridge 
respirators against gases and vapors with 
poor warning properties. (2) permit the 
use of Type A supplied-air respirators 
only in atmospheres not immediately 
dangerous to life or health. (3) provide 
new performance requirements for the 
approval of single-use gas and vapor 
chemical-cartridge respirators that are 
equivalent in performance to the pres¬ 
ent requirements for chemical-cartridge 
respirators. (4) revise performance re¬ 
quirements for vinyl chloride chemical- 
cartridge respirators by reducing the 
minimum service life from two hours to 
90 minutes, and (5) provide for the ap¬ 
proval of single-use vinyl chloride res¬ 
pirators which have performance re¬ 


quirements equivalent to the present 
requirements for vinyl chloride chem¬ 
ical-cartridge respirators. 

Interested persons were afforded a 
period of 30 days within which to submit 
comments, suggestions, or objections to 
the proposed amendments. Comments 
were received from manufacturers of 
respiratory equipment as well as from 
a large company that utilizes respira¬ 
tory equipment in the manufacture of 
vinyl chloride and polyvinyl chloride. 
The comments received in response to 
the notice of proposed rulemaking are on 
file at the Regulations Office, National 
Institute for Occupational Safety and 
Health (NIOSH*. 5000 Fishers Lane 
(Park Building Room 3-32). Rockville. 
Maryland 20857. 

It Is Department of Health, Education, 
and Welfare policy to hold public hear¬ 
ings to receive information and views on 
proposed regulations if it appears that 
such hearings will aid the Department in 
developing a position on any of the issues 
involved (41 FR 34811 >. In view of this 
policy and in response to a written re¬ 
quest from a member of the public for 
a hearing. NIOSH and the Mining En¬ 
forcement and Safety Administration 
(MESA) have determined that it would 
be in the public interest to hold a hear¬ 
ing to obtain additional information 
with regard to the proposed regulations 
specifically with respect to the following 
subjects: 

1. The proposed definition of “Aingle-UM 
respirator.** 

2 The proposed performance requirement* 
for the Approval of single-use ga.s and vapor 
chemical -cartridge respirator*, 

3. The proponed requirement* for vinyl 
chloride chemical-cartridge respirator*. 

4. The proposed performance requirements 
for Aingle-use vinyl chloride respirators. 

The hearing will be held on February 
14, 1977, at 9:30 a.m. in Conference 
Room G of the Department of Health. 
Education, and Welfare's Parklawn 
Building. 5600 Fishers Lane. Rockville. 
Maryland. The hearing will be conducted 
in an Informal manner by a panel com¬ 
prised of representatives of NIOSH and 
will be chaired by Mr. John Moran, 
Special Assistant for Safety and Testing 
and Certification, NIOSH. Mr Earle 
Shoub, Associate Director, Appalachian 
Laboratory for Occupational Safety and 
Health, NIOSH, is designated as alter¬ 
nate chairman. Representatives from 
MESA and the Occupational Safety and 
Health Administration have been invited 
to participate on the panel. 

Persons making statements need not 
be sworn or make affirmation. Each such 
person shall be given the opportunity to 
make a statement concerning the issues 
under consideration, an opportunity to 
make supplementary statements, winch 
may include comments on or rebuttal of 
other persons* views, and an opportunity 
to make recommendations concerning 
the issues in any of the statements. 

Interested persons who wish to pre¬ 
sent pertinent comments at the hearing 
should write to the Regulations Officer. 
NIOSH. at the above address, not later 


than 7 days before the meeting, advising 
of the approximate time needed to pre¬ 
sent such comments. For those persons 
who cannot participate in the hearing, 
written comments may be submitted to 
the Regulations Officer. A verbatim rec¬ 
ord of the proceedings will be maintained 
and all written statements and data re¬ 
ceived by February 28 will be made part 
of the record. 

Dated: January 11.1977. 

Edward J. Baixr. 

Acting Director , National In¬ 
stitute for Occupational Safe¬ 
ty and Health . 

| FR Doe.77 1224 Filed 1-13 77;8:45amJ 


Public Health Service 
[42 CFR Part 54b] 

GRANTS FOR DRUG ABUSE PREVENTION. 

TREATMENT AND REHABILITATION 

Proposed Revision of State Grants 
Regulations 

Notice is given that the Assistant Sec¬ 
retary for Health, with the approval of 
the Secretary of Health. Education, and 
Welfare, proposes to revise Part 54b of 
Title 42. Code of Federal Regulations, 
currently entitled “Grant* to States for 
Drug Abuse Prevention Functions'*. 

Part 54b was established on Febru¬ 
ary 21. 1973, by the publication of regu¬ 
lations (38 FR 4715) which set forth only 
the formula for allotting the sums ap¬ 
propriated under section 409 of the Drug 
Abuse Office and Treatment Act of 1972 
(21 UJS.C.. 1170) to the States. The 
formula was amended on April 23, 1974 
(39 FR 14209). Regulations further 
amending the formula were promulgated 
on June 24, 1976 (41 FR 26010). 

On August 28. 1973. it was proposed 
(38 FR 22068) to revise Part 54b by: (I * 
establishing a Subpart A setting forth 
the allotment formula and detailed re¬ 
quirements for grants to States from 
their respective allotments, Including 
requirements for the preparation and 
administration of 8tatc plans for plan¬ 
ning. establishing, conducting, and co¬ 
ordinating projects for the development 
of more effective drug abuse prevention 
functions in the State and for evalu¬ 
ating the conduct of such functions in 
the State; and, (2) establishing and 
reserving a Subpart B for regulation* 
governing the drug abuse project grunts 
authorized by section 410 of the Drug 
Abuse Office and Treatment Act of 1972 
(21 U.S.C. 1177>. 

Due to the passage of time since tho.se 
regulations were proposed and substan¬ 
tial amendments to the provisions which 
were proposed therein, it has been deter¬ 
mined that the proposed regulations 
should be republished as a notice of pro¬ 
posed rulemaking. 

Following a review of the written com¬ 
ments on the August 28. 1973. notice of 
proposed rulemaking, the foDowtng 
changes have been made: 

A. Summary of changes based on com - 
meats received. 1. Several comments 
suggested that the language of S 54b. 105. 
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Qranta for preparation of State plana*”, 
be amended to clarify that any surplus 
resulting from those grants may be 
utilized for the payment of costs incurred 
In carrying out projects under and other¬ 
wise implementing the approved State 
plan and evaluating the results of such 
implementation. Because all States have 
now submitted and received approval of 
their initial State plans there is no fur¬ 
ther need for grants for the preparation 
of State plans. Accordingly, the proposed 
section establishing requirements for 
such grants has been deleted. As set 
forth In 4 54b.118 and 4 54b.U9 or the 
regulations proposed in this notice a 
State which has met the eligibility re¬ 
quirements now receives a single grant 
from its allotment. The grant funds may 
be used for the payment'of costs incurred 
in preparing modifications of the ap¬ 
proved State plan as well as for the pay¬ 
ment of costs incurred in administering, 
implementing, and evaluating the ap¬ 
proved State plan. Expenditures for each 
of these three categories must, however, 
be separately identified, 

2. A new paragraph <e>, "Substate 
planning**, has been added to } 54 b.lll. 
"State plan; survey of need; resource 
allocation plan*’. The new paragraph re¬ 
quires inclusion of information relating 
to the needs and current and projected 
resources of ”substate regional, county 
and other local areas in the survey of 
need and resource allocation plan. To en¬ 
sure such inclusion the State plan must 
incorporate by reference procedures for 
the solicitation and consideration of 
planning information from elected offi¬ 
cials of local units of government and 
organizations and individuals engaged 
in the provision of direct or ancillary 
drug abuse prevention, treatment, and 
rehabilitation services. 

3. The provision (5 54b.ll0(d) (2)). re¬ 
quiring the State agency to submit to 
the Secretary copies of the records of 
the recommendations made to it by the 
State Drug Abuse Advisory Council and. 
if such recommendations are not adopt¬ 
ed. the reasons therefor, has been de¬ 
leted. The provision requiring the main¬ 
tenance of such records has, however, 
been retained. Under the uniform ad¬ 
ministrative requirements of Subpart D 
of 45 CPU Part 74 the Secretary and 
the Comptroller General of the United 
States or any of their duly authorized 
representatives must be afforded access 
to such records. 

4. A number of the comments made in¬ 
quiries with respect to the meaning of 
the maintenance of effort requirements 
which were set forth at S 54 b.l 20 <a> of 
the August 28. 1973. proposal and which 
are set forth with the change noted be¬ 
low at § 54b.117(a) of the regulations 
proposed herein. Under these require¬ 
ments, which arc specifically required by 
section 409(e) <11) of the Act. the level 
of State, local, and other non-Federal 
funds expended during any fiscal year 
for projects and activities which receive 
support from the Federal funds allotted 
to the State may not be lower than the 
level of such expenditures for the pre¬ 


ceding fiscal year, except that the Secre¬ 
tary may take into consideration the ex¬ 
tent to which the level of expenditures 
for Any year included activities of a 
nonrecurring nature. The maintenance 
of effort requirements have been written 
to clearly state that it is the aggregate 
level of State, local, and other non-Fed- 
eral expenditures for programs carried 
out under the State plan which must be 
maintained. From year to year, these 
funds may be furnished by different 
sources; not necessarily by the specific 
agencies which initially furnished such 
funds. That is. the Federal funds cannot 
be used to replace the total of the State, 
local, and other non-Federal funds which 
would otherwise be available. This as¬ 
sures that the Federal funds will be used 
to improve and expand the State and 
local drug abuse prevention, treatment, 
and rehabilitation programs. 

B. Other changes. 1. Because the uni¬ 
form administrative requirements and 
cost principles set forth in 45 CFR Part 
74 are applicable to all grants made 
under the proposed Subpart A (See the 
new 4 54b. 102), the following sections 
of the proposed regulations, which con¬ 
tained such requirements, have been 
deleted: |54b.U5, “Property rnxmage- 
ment“: 4 54b. 116. “State plan; sub- 
grants.**; } 54b.117, “Contract procure¬ 
ment standards; State and sub- 
grantecs.**; 1 54b. 118. "Records.*”; 
| 54b. 119. “Reports"; and. 4 54b. 122, 
“Grant suspension and termination.**. 
In addition. 4 54b.ll4 has been shortened 
through a reference to the pertinent re¬ 
quirements of 45 CFR Part 74. 

2 . Section 54b. 106, "State plan; sub¬ 
mission and review.**, lias been amended 
to clarify that information which must 
be *• incorporated by reference** in the 
State plan and that which must be 
"contained" in the plan. In addition, 
paragraph (a) of 4 54b.l06 has been 
amended to implement the new statutory 
provisions, which became effective on 
January 1 , 1976. requiring the submis¬ 
sion of State plans to the Secretary not 
later than July 15 of each calendar 
year and requiring that the State plans 
pertain to the twelve month period com¬ 
mencing October 1 of the calendar year 
of the submission. (See section 409(e) of 
the Act ns amended by sec. 9(a)(1) of 
Pub. L. 94-237 (21 UJS.C. 1176(C)).) 
Paragraph (c). "Review and comment by 
the Governor.** of 4 54b.l06 has been 
changed to require that: ( 1 ) the Stato 
plan or modification thereof must be 
submitted to the Governor of the State at 
least 45 days prior to submission to the 
Secretary; and, (2) if the Governor 
makes no comments, such documenta¬ 
tion thereof as the Secretary may pre¬ 
scribe must be submitted to the Secre¬ 
tary with the 8 tate plan or modification. 

3 A sentence implementing the new 
statutory provision allowing drug abuse 
State plans to contain provisions relating 
to alcoholism or mental health, section 
409(f) of the Act as amended by sec. 9(b) 
(1) of Pub. L. 94-237 (21 U.S.C. 1176(f) >, 
lias been added to 4 64b.107(b) of the 
proposed regulations. 


4. Section 54b.l07(b> (2) and 
4 54b. 108(a) have been amended by add¬ 
ing references to. respectively, mental 
health planning and mental health plan¬ 
ning agencies. 

5. The provision relating to expenses 
of the State Drug Abuse Advisory Coun¬ 
cil which may be charged to grunt funds 
(I 54b.l 13(a) (1) (11)) has been modified 
and moved to 4 54b.ll0 as a new para¬ 
graph <e). As modified, the provision 
limits the total payments for Council 
expenses from the grant fuhds to one 
percent (1%) of the State's total allot¬ 
ment, unless the prior approval of the 
Secretary is obtained. 

6 . The last sentence or subparagraph 
(a»(l> of i54b.lll. "State plan; survey 
of need; resource allocation plan.'', re¬ 
quiring each State to initiate a survey to 
determine the total number of chronic 
drug abusers in the State through an 
undupllc&ted count, has been deleted. 
After consultation with representatives 
or State drug abuse agencies it has been 
determined that: (a) given the level of 
the Federal formula grant support, the 
costs of such surveys are very high; (b) 
the survey data would not adequately 
assess the problem in a manner that 
could be meaningfully interpreted and 
utilized in the State planning process; 
and. (c> there is available currently na¬ 
tionwide data on characteristics of the 
population at risk which can be utilized 
in the State planning process. 

7. Paragraphs (a) and (b) | 51b.112 
have been amended to implement the 
new statutory provision, which became 
effective on January 1. 1976. requiring 
State plans to provide reasonable as¬ 
surances that treatment or rehabilita¬ 
tion projects supported by funds from 
a State's allotment have provided to the 
State agency a proposed performance 
standard or standards to measure, or 
research protocol to determine, the ef¬ 
fectiveness or the treatment or rehabili¬ 
tation programs or projects. (Sec sec¬ 
tion 409(e) (12) of the Act added by sec. 
9(a)(1)(F) of Pub. L. 94-237 (21 U.S.C. 
1176(e) (12)).) 

8 . The provisions of 4 54b.ll3. govern¬ 
ing the expenditure of grant funds for 
the State administrative expenses of 
carrying out the approved State plan 
have been modified and moved to the 
new 4 54b. 119. Thus, the title of 5 54b- 
113 has been changed from “State plan; 
administration." to “State plan: person¬ 
nel administration." Under the new 
4Mb.ll9 a State Is authorized to ex¬ 
pend funds from its single grant for al¬ 
lowable administrative expenses (the 
provision in the August 28. 1973 pro¬ 
posed regulations required the States to 
make a separate application for funds 
to bo used for the payment or admin¬ 
istrative expenses), but such expendi¬ 
tures must be separately identified and 
cannot, as prescribed by section 409 <b> 
(3) of the Drug Abuse Office and Treat¬ 
ment Act of 1972. (21 U.SC. 1176»b> 
(3>>. for any year exceed $50,000 or 10 
percent of the total allotment of the 
State for that year, whichever Is less. 

9. The provision which referred to the 
requirements of section 408 of the Drug 
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Abuse Office and Treatment Act of 1972 
<21 U.S.C. 1175) for maintaining the 
confidentiality of drug abuse patient 
records (f 54b.ll8(h) of the August 28, 
1973, proposal ) has been modified to 
reficct an amendment of the statutory 
provision (section 303(a) of Pub. L. 

93- 282) and the promulgation of new 
regulations thereunder <42 CFR Part 2) 
and moved to a new 4 54b. 115. 

10. An amended nondiscrimlnation 
section. 5 54b. 116. has been added. This 
section consists of: <a) the provision 
referring to the requirements of Title VI 
of the Civil Rights Act of 1964 and the 
regulations promulgated thereunder 
which was | 54b. 121 in the August 28. 
1973, proposed regulations; <b) a new 
provision referring to the requirements 
of section 504 of the Rehabilitation Act 
of 1973. as amended, prohibiting dis¬ 
crimination against handicapped indi¬ 
viduals in programs receiving Federal 
financial assistance; and (c) a modifica¬ 
tion of the provision relating to the ad¬ 
mission of drug abusers to Federally 
assisted private and public general hos¬ 
pitals which appeared as J 54b.l30<c) 
of the August 28. 1973, proposed regula¬ 
tions. As modified, that provision re¬ 
quires the State plan to describe policies 
and procedures under which the State 
agency will take an active role in moni¬ 
toring compliance with section 407 of 
the Drug Abuse Office and Treatment 
Act of 1972. as amended by Public Law 

94- 237 <21 US.C. 1174). which provides 
that drug abusers who are suffering from 
medical conditions shall not be discrimi¬ 
nated against in admission or treatment, 
solely because of their drug abuse or 
drug dependence, by any private or public 
genera] hospital which receives support 
in any form from any program sup¬ 
ported in whole or in part by funds 
appropriated to any Federal department 
or agency. 

11. As noted above, in paragraph A.l. 
two new sections. § 54b. 118, “Grant 
award and payment." and 5 54b.ll9. "Ex¬ 
penditure of grant funds." have been 
added. These sections establish a grant 
award process under which each State 
having an approved State plan or modi¬ 
fication thereof for a fiscal year will re¬ 
ceive a single grant from its allotment 
for that fiscal year. That grant may be 
expended for preparing, carrying out and 
evaluating, and administering the State 
plan, but expenditures in each of the 
three categories must be accounted for 
separately. Proposed uses of Federal 
funds made available to a State through 
the drug abuse formula grants to whicH 
these proposed regulations apply are. un¬ 
der Title XV of the Public Health Serv ¬ 
ice Act as amended by Public Law 94- 237. 
subject to review and approval or disap¬ 
proval by the appropriate Health Sys¬ 
tems Agency <HSA), If any. established 
thereunder. This requirement is Imple¬ 
mented by paragraph *b) of fi 54b 119 of 
the proposed regulations. 

12. Other minor changes have been 
made either to correct typographical er¬ 
rors or to effect solely technical matters. 


C. Summary of major substantive com¬ 
ments. 1. It was suggested that the com¬ 
position of the State Drug Abuse Advi¬ 
sory Council should be specified in greater 
detail in order to assure more local, non¬ 
governmental involvement in the plan¬ 
ning process. Since section 409 of the 
Act requires the Secretary to approve a 
State plan which complies with the stat¬ 
utory provisions, the Secretary may not 
mandate the composition of the Coun¬ 
cil in greater detail than that set forth 
in the statute. The proposed regulatory 
provision complies with the statutory re¬ 
quirements which give the States discre¬ 
tion in appointing Council members 
while assuring the inclusion of repre¬ 
sentatives of both governmental and non¬ 
governmental interests from different 
geographical areas of the State. 

2. A suggestion that the single 8tate 
agencies be given the authority to re¬ 
view and comment upon all applications 
for Federal funds for drug abuse preven¬ 
tion, treatment and rehabilitation activi¬ 
ties was not accepted because of the lack 
of specific legal authority to impose such 
a requirement, particularly with respect 
to those grant programs which are not 
administered by the Secretary. 

3. One comment suggested that the 
provisions of i 54b.l08(b'> <2) be amended 
to provide for an extension of the 30 day 
maximum period afforded for State 
agency review of applications for drug 
abuse project assbiance under section 
410 of the Drug Abuse Office and Treat¬ 
ment Act of 1972 <21 U.S.C. 1177). The 
30 day maximum period is established by 
section 410(c)(2) of the Act. Accord¬ 
ingly, the Secretary lacks authority to 
grant an extension of that period. 

4. Another comment took exception 
to the requirement that the State plan 
incorporate by reference professional 
standards to be followed in hiring 
employees, other than those who w*ould 
be under a governmental merit system, 
to carry out activities under the State 
plan (fi 54b.ll3(b)<4) of the August 28. 
1973, propoeal, 5 54b.ll3(b» of this pro¬ 
posal). Tills requirement has been re¬ 
tained because of the necessity for en¬ 
suring that the services provided by pro¬ 
fessionals under the State plan meet 
uniform, minimum standards of quality. 

5. One comment stated that the State 
plan should include provisions relating 
to the development of more effective 
services for non-addlcled drug users as 
well as provisions relating to services 
for addicts and other "hard drug users". 
While the State plan relates to all types 
of drug abuse problems, the priorities 
assigned to the various types of service* 
are determined by the States Commu¬ 
nity education and other prevention 
programs, which were also requested, 
are encompassed by the State plan. 

With the changes noted above, the 
regulations proposed on August 28. 1973, 
(38 FR 22968) are being republished as 
a notice of proposed rulemaking In order 
to provide an adequate opportunity for 
public comment on the proposed regula¬ 
tions. 


The new regulations policies of the De¬ 
partment issued July 25, 1976 <41 FR 
43811, August 17. 1976) require that this 
Notice of Proposed Rulemaking <NPRM> 
havo an implementation plan prepared 
prior to issuance. In compliance with 
these requirements, an implementation 
plan was forwarded to the Secretary and 
he has authorized the issuance of this 
NPRM without the use of a Notice of 
Intent <NOI> because: 

<a) There is an urgent need for tbes? 
regulations. 

(t>> Over an extended period of time 
there has been interaction between the 
Department and organizations and in¬ 
dividuals in the development of this 
NPRM which has satisfied the spirit 
and intent of the NOI. In addition to the 
extensive public comments on the origi¬ 
nal NPRM. a preliminary draft of the 
regulations proposed In this NPRM was 
discussed thoroughly with the drug 
abuse authorities of the States and with 
other concerned non-Federal groups 
and individuals. 

Interested persons are invited to sub¬ 
mit written comments, suggestions, or 
objections regarding this proposed re 
vision of 42 CFR Part 54b to the National 
Institute on Drug Abuse, Rockwnll 
Building. 1140 Rockville Pike. Rock¬ 
ville. MD. 20852. on or before Febru¬ 
ary 28. 1977, except that comments are 
not invited with regard to f 54b.l01 and 
154b. 104 of the proposed regulations 
Section 54b.l01 is now* in effect as a part 
of tiie current Part 54b. Section 54b.l04 
of the proposed regulations sets forth 
the allotment formula, which appears as 
I 54b.l02 of the current Part 54b. with 
the amendments which were promul¬ 
gated on June 24, 1976 i41 FR 26010). 
These sections arc Included in this no¬ 
tice of proposed rulemaking only for the 
purpose of providing a complete regula¬ 
tion. 

Comments received will be availab’e 
for public inspection nt Room 700. Rock¬ 
wall Building, between the hours of 8 30 
a m. and 5:00 p.m.. Monday through 
Friday. 

This revision is proposed under the 
authority of section 409 of the Drir? 
Abuse Office and Treatment Act of 1972 
<21 U.S.C. 1176). 

It is. therefore, proposed to revise Part 
54b of Title 42 CFR in the manner set 
forUi below. 

The Deportment of Health. Education, 
and Welfare has determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

(Catalog oX Federal Domeetlc Assistance Pro¬ 
gram Number 13.209. Mental Health—Drug 
Abuse Formula OranU.) 

Dated: December fl. 1976. 

Theodore Cooper, 
Assistant Secretary for Health, 

Approved: January 4. 1977, 

Marjorie Ltncth, 

Acting Secretary, 
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It Is proposed to revise Part Mb to read 
os follows: _ 

PART 54b—GRANTS FOR DRUG ABUSE 
PREVENTION TREATMENT AND REHA¬ 
BILITATION 

Subpart A —Orantt to Stela* for Drug Abu** 
Prevention Function* 

flQQ 

Mb 101 Applicability 

Mb. 102 Applicability of 46 CPR Part 74 

64b.103 Definition/! 

Mb 104 Allotment* 

Mb.106 Traimfer of allotment* 

64b 103 State plan; aubmi«alon and review. 
Mb.107 State plan; purpose; consistency 
with other plana 

Mb.106 State plan; coordination. 

Mb 100 State plan; alngle State agency. 

Mb. 110 State plan; Stale advisory council. 
Mb.Ill State plan, aurvey of need; resource 
allocation plan. 

Mb.112 State plan; monitoring and repor 
Ing of program performance. 

64b 113 State plan; personnel administra¬ 
tion 

54b 114 State plan; financial management 
services 

Mb 115 Confidentiality of drug abuse pa¬ 
tient records 

Mb.! 10 Nondiscrimination 
Mb.l 17 A*»urance« 

Mb 118 Orant award and payment 
Mb 110 Expenditure of grant funds 

Subpart B ffteterved) 

AtrrKoarrr: Sec 400. Pub. L 02-260, 86 8tat. 
80; aa amended by Pub L. 04 237. 00 Stat. 
246 247 (31 USC 11701* 

Subpart A—Grants to States for Drug 
Abuse Prevention Functions 

§ Sib. 101 Applicability. 

The regulations of this subport apply 
only to grants under section 409 of the 
Act to assist the States In the prepara¬ 
tion of plana for planning, establishing, 
conducting, and coordinating projects 
for the development of more effective 
drug abuse prevention functions In each 
State: In carrying out projects under and 
otherwise implementing such plans: In 
evaluating the results of such plans as 
implemented; and in paying the admin¬ 
istrative expenses of carrying out such 
plans. 

g Sib. 102 Applicability of IS CKK Pari 
74. 

The provisions of 45 CFR Part 74. es¬ 
tablishing uniform administrative re¬ 
quirements and cost principles, shall 
apply to all grants under this subpart 

§ 5-lb. 103 Drfinilion*. 

All terms not defined herein shall have 
the same meanings as given them in the 
Act As used in the subpart 
<&> “Act" means the Drug Abuse Office 
and Treatment Act of 1972 as amended 
by Pub. L. 94-237. 90 Stat 241-249, (21 
UJ3.C. 1101 etseq.). 

ib) •’Secretary’* means the Secretary 
of Health* Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health* Education, and Wel¬ 
fare to whom the authority has been 
delegated. 

(c> ’ State’’ means the 50 states, the 
District of Columbia the Virgin Islands, 
the COmmon weal lb of Puerto Rico. 
Guam, American Samoa, and the Trust 
Territory of the Pacific Islands. 


<d> ’’State plan” means the plan for 
planning, establishing, conducting, and 
coordinating projects for the develop¬ 
ment of more effective drug abuse pre¬ 
vention functions in the State and for 
evaluating the conduct of such functions 
which contains the information, pro¬ 
posals. and assurances required by sec¬ 
tion 409 of the Act and the regulations 
of this subpart. 

<e> •'State agency” means the single 
State agency, which may be an indi¬ 
vidual agency or an interdepartmental 
agency, designated by the State ns the 
sole agency for the preparation and ad¬ 
ministration of the 8tale plan or for su¬ 
pervising the preparation and adminis¬ 
tration of the State plan. 

(f) ’Population’*, with respect to any 
State or area thereof, means the latest 
figures of total population certified by 
the United States Department of Com¬ 
merce. 

g 51b. 101 Allotment*. 

<a> Allotments to States. The allot¬ 
ments to the States under section 409 
of the Act will be computed by the Sec¬ 
retary as follows: 

(1) One-third weight on the basis of 
the relationship of the population in 
each State to the total population of all 
the States; 

(2) One-third weight on the basis of 
total population weighted by financial 
need as determined by the relative per 
capita income for each State for the 
three most recent consecutive years for 
which data is available from the Depart¬ 
ment of Commerce, and 

(3) One-third weight on the basis of 
need for more effective conduct of drug 
abuse prevention functions as deter¬ 
mined by the following three equally 
weighted factors 

(l> The relationship of the population 
age twelve through twenty-four in each 
State to the total population of that age 
group in all the States on the basts of 
data from the US. Census Bureau for 
the most recent calendar year 

Ui> The relationship of the number 
of hepatitis. Type B. cases in each 8tate 
to the total number of those cases In all 
the States, determined on the basts of 
data available from the Center for Dis¬ 
ease Control. United States Public 
Health Service for the most recent cal¬ 
endar year, or where a State docs not 
report to the Center for Disease Control 
on the basis of data available from a 
comparable State reporting system: and 
<Ui> The standing, in relation to all 
other 8tates. of each State’s per capita 
appropriation of State funds for ’’drug 
abuse prevention functions.” as defined 
by section 103»b> of the Act <21 U.8.C 
1103<b>>. determined on the basis of 
data certified by each 8tate Comptroller 
or equivalent State official. 

<b* If. after determining the amount of 
the allotment for each 8tate in accord¬ 
ance with paragraph (&> of this section, 
it appears that any State (with the ex¬ 
ception of the Virgin Islands. Guam. 
American Samoa, and the Trust Terri¬ 
tory of the Pacific Islands) would receive 
leas than the minimum allotment pre¬ 
scribed by section 409(c)(1)(A) of the 
Act. the Secretary will reduce the shares 


of each State which would receive more 
than such minimum allotment by an 
equal percentage and reallocate such 
sums as required to assure that every 
State (other than the Virgin Islands. 
Guam. American Samoa, and the Trust 
Territory of the Pacific Islands) will re¬ 
ceive at least the prescribed minimum 
allotment. 

§ 54b. 105 Transfer of allotment*. 

(a> Allotments to the SO States . the 
District of Columbia and the Common¬ 
wealth of Puerto Rico. Any amount al¬ 
lotted to any of the 50 States, the Dis¬ 
trict of Columbia, or the Commonwealth 
of Puerto Rico for a fiscal year which 
remains unobligated at the end of that 
fiscal year shall remain available to such 
State, for the purposes for which made, 
for the next fiscal year and any such 
amount shall be in addition to the 
amounts allotted to such State for such 
next fiscal year, except that any amount 
remaining unobligated at the end of the 
sixth month following the end of the 
fiscal year for which such amount was 
allotted may be reallotted by the Sec¬ 
retary to any other of the 8tates having 
need therefor, on such basts as the Sec¬ 
retary deems equitable and consistent 
with the purposes of the Act. if the Sec¬ 
retary determines that such amounts 
will remain unobligated at the end of the 
next fiscal year following the fiscal year 
for which such amounts were allotted. 
Funds thus reallotted to any of the 
States shall be available for the purposes 
for which made until the close of the 
fiscal year following the fiscal year for 
which such funds were allotted Any 
amount so reallotted shall be In addition 
to the amounts allotted and available for 
the same period. 

(b> Allotments to the Virgin Islands , 
American Samoa . Guam, and the Trust 
Territory of the Pacific Islands. Any 
amount allotted to the Virgin Islands. 
American Samoa. Guam, or the Trust 
Territory of the Pacific Islands for a 
fiscal year which remains unobligated at 
the end of that year shall remain avail¬ 
able for the purposes for which made for 
the next two fiscal years and any such 
amount shall be in addition to the 
amounts allotted for each of the next 
two fiscal years, except that any amount 
remaining unobligated at the close of 
the first of such next two fiscal years, 
which the Secretary determines will re¬ 
main unobligated at the close of the sec¬ 
ond of such next two fiscal years, may 
be reallotted by the Secretary to any 
other of the four States (Virgin Islands. 
American Samoa, Guam, and the Trust 
Territory of the Pacific Islands) which 
has a need therefor, on such basis as the 
Secretary deems equitable and consistent 
with the purposes of the Act. to be avail¬ 
able until the close of the second of such 
next two fiscal years. Any amount so re- 
allotted shall be in addition to the 
amounts allotted and available for the 
8ame period. 

(c> Reallotment determination In de¬ 
termining whether a reallotment of 
funds to & particular 8tate would be 
equitable and consistent with the pur- 
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poses of the Act, the Secretary will con¬ 
sider: 

<1> The extent to which the proposed 
recipient State has demonstrated a high 
incidence of drug abuse problems in its 
general population; 

<2) The extent to which the proposed 
recipient 8tate has demonstrated an 
urgent need for drug abuse services for 
a specific target population group; 

(3) The extent to which the proposed 
recipient State is effectively implement¬ 
ing its State plan provisions for drug 
abuse services; and 

(4) Such other factors as the Secre¬ 
tary may find to be relevant. 

( d» Reports. In order to assist the Sec¬ 
retary in making the reallotmcnts au¬ 
thorized by the Act and this section each 
State shall, with respect to each fiscal 
year for which it receives an allotment, 
submit a report to the Secretary describ¬ 
ing in detail how it plans to obligate 
funds from the allotment which have no; 
been obligated by the date of the report 
and what funds, if any, it does not plan 
to obligate during the period in which 
such funds are available for obligation. 

(1 > Each of the 50 States, the District 
of Columbia, and the Commonwealth of 
Puerto Rico shall submit the report with¬ 
in 60 days of the end of the fiscal year 
for which the allotment was made. 

<2> The Virgin Islands. American 
Samoa. Guam, and the Trust Territory 
of the Pacific Islands shall submit such 
report within 60 days of the end of the 
first fiscal year following the fiscal year 
for which the allotment was made. 

§ 54b. 10*i Stair plan; »nbrm*«inn and 
review. 

<a> Submission. In order to receive 
funds from its allotment for a fiscal year 
for the purposes authorized by section 
409 of the Act, a State must submit to the 
Secretary not later than July 15 of each 
calendar year and have approved a 
8tate plan pertaining to the twelve 
month period commencing October 1 of 
the calendar year of the submission 
which contains or. as required by these 
regulations, incorporates by reference 
the information, proposals, and assur¬ 
ances specified in the Act and the reg¬ 
ulations of this subpart. Documents in¬ 
corporated by reference become a part 
of the State plan as though fully set 
forth therein. 8uch documents must be: 

<1> Clearly identified as to subject, 
date and location, 

(2) Officially adopted and dissemi¬ 
nated in accordance with applicable pro¬ 
cedures, and 

(3) Made available to the Secretary 
and to the public for inspection. 

<b> Review. The State agency shall 
from time to time, but not less often than 
annually, review its State plan and sub¬ 
mit to the Secretary’ for approval modi¬ 
fications thereof which shall: 

<l> Contain budgetary requirements 
for the new fiscal year and such updates 
of the assurances and the other informa¬ 
tion. which under this subpart must be 
contained in the State plan, as may be 
prescribed by the Secretary; and 


(2) Incorporate by reference such 
changes in the proposals and informa¬ 
tion. which under this subpart must be 
incorporated by reference in the State 
plan, as may be prescribed by the Secre¬ 
tary and such additional changes in such 
information as the State agency may 
consider to be necessary. 

fc> Review and comment by the Gov - 
emor The State plan or any modifica¬ 
tion thereof shall be submitted to the 
Governor of the State for his review and 
comment at least 45 days prior to sub¬ 
mission of the plan or modification to 
the Secretary. The comments of the 
Oovemor or such documentation of his 
review without comment as the Secre¬ 
tary may prescribe must be submitted to 
the Secretary with such plan or 
modification. 

<d> Publicizing the State plan . Con¬ 
currently with submission to the Secre¬ 
tary of the State plan or any modifica¬ 
tion thereof, the State agency shall pub¬ 
licize a general description of the pro¬ 
posed plan or modification. The State 
plan and modifications thereof shall be 
readily available ar.d accessible for ex¬ 
amination and comment by interested 
persons both prior to and after submis¬ 
sion of such plan or modification to the 
Secretary. 

§ 54b. 107 Stale plan; purpose; eon- 
•istrnry with oilier plan*. 

la) Purpose. The purpose of the State 
plan is to provide a rational and more 
effective basis for the utilization of Fed¬ 
eral, 8tate. and all other available re¬ 
sources in establishing, conducting, 
maintaining, and evaluating all drug 
abuse prevention functions within the 
State, and for ongoing planning for im¬ 
provement or expansion of such func¬ 
tions as necessary. 

<b) The State plan may contain provi¬ 
sions relating to alcoholism or mental 
health. As a minimum, the State plan 
must incorporate by reference docu¬ 
ments demonstrating: 

(1) U) That it is. to the extent prac¬ 
ticable, consistent with the planning for 
drug abuse services in: 

<A> the State plan for comprehensive 
health planning approved annually un¬ 
der section 314*a) of the Public Health 
Service Act i42 U.8.C 246<a> > or sec¬ 
tion 1524(c) 12) of the Public Health 
8ervice Act <42 U.8.C. 300m-3(c)<2>). 
whichever is applicable: and 

<B> the State plan for comprehensive 
mental health services approved annu¬ 
ally under section 237 of the Community 
Mental Health Centers Act (42 UI5.C. 
2689t). 

(11) That cognizance has been taken 
of other Statewide and local plans for 
drug abuse planning in the State. 

(2) Tit at cognizance has been taken of 
area-wide or subetale regional planning 
in such areas as comprehensive health, 
mental health, vocational rehabilitation, 
urban development, alcoholism, correc¬ 
tions, and welfare services. Including any 
pertinent plans developed pursuant to 
section 314(b) of the Public Health Serv¬ 
ice Act (42 UJ8.C. 246(b)) or section 


1513(b) of the Public Health Service Act 
<42 U.SC, 3001-2(b)) t whichever Is 
applicable. 

(3) That In cases where services or ac¬ 
tivities are to be provided across State 
lines, such services or activities are con¬ 
sistent with the drug abuse plan or plans 
of the State or States concerned. 

(4) That there has been, to the maxi¬ 
mum extent practicable, coordination 
with city, metropolitan area, substate re¬ 
gional, or interstate planning agencies to 
achieve consistency in planning for drug 
abase prevention functions and con¬ 
sistency with other health, vocational 
rehabilitation, welfare, and physical de¬ 
velopment plans. 

§ 54b. 108 Slate plan; roordination. 

The State plan must incorporate by 
reference policies and procedures for co¬ 
ordinating all drug abuse prevention 
functions planned or Implemented by 
governmental and nor governmental 
agencies, organizations, groups, or in¬ 
dividuals within the State to assure that 
all such efforts are nondnplicative and 
are consistent with the State plan, in¬ 
cluding policies and procedures under 
which the State agency will: 

<a> Provide consultation to. and con¬ 
sult with, other State and local agencies 
concerned with health, mental health, 
vocational rehabilitation, law enforce¬ 
ment. education, and other related plan¬ 
ning activities which affect or are related 
to the State plan 

(b) Review applications for assistance 
under section 410 of the Act. except that 
the State plan may contain a written 
waiver of the right of review with resDcct 
to all or certain categories of applications 
for assistance under section 410. If the 
State plan does not include a waiver of 
all such review rights. It must incor¬ 
porate by reference policies and proce¬ 
dures for review which shall provide that 
the State agency will: 

<1) Prepare a written evaluation of the 
project described In the application 
which shall include comments on the 
relationship of the project to other proj¬ 
ects pending and approved and to the 
State plan; 

(2) 8ubmit such evaluation to the Sec¬ 
retary within 30 days of the date upon 
which the State agency received the ap¬ 
plication for assistance; and 

(3) Furnish a copy of the evaluation 
to the applicant; 

ic> Review’ and comment upon other 
proposals for drug abuse prevention 
functions to be conducted within the 
State which are submitted to it for this 
purpose by other agencies or organiza¬ 
tions. 

(d> Ensure that agencies or authori¬ 
ties which have interests or responsibili¬ 
ties related to the project and program 
proposals developed or reviewed by the 
State agency have been afforded a rea¬ 
sonable opportunity to review such pro¬ 
posals. 

(e> Obtain such data and information 
from other organizations and individ¬ 
uals as may be necessary to implement 
and modify the State plan and lncorpo- 
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rate such data and information into a 
management information system at the 
8tate level, which shall be, to the extent 
practicable, consistent with Federal in* 
formation systems. 

if) Inform interested agencies and or¬ 
ganizations and the general public about 
the agency's activities and recommenda¬ 
tions, including information about scien¬ 
tific, technological, and programmatic 
advances in drug abuse prevention func¬ 
tions. 

<g> Provide advice and guidance to 
State and local governmental officials 
and legislators In the development of 
law’s, regulations, or policies on all mat¬ 
ters pertaining to drug abase prevention 
(unctions. 

§ 5 lb. IOU Slate plan; teincSr State 
agrncy. 

(a) The State plan must incorporate 
by reference documentary evidence of the 
designation or establishment of a single 
State agency. Such documentation shall 
Include: 

<1> The Executive Order. Statute, res¬ 
olution. motion or similar action by the 
State authority which designated or es¬ 
tablished the 8tate agency: and 

<2> Evidence that the State agency has 
legal authority to carry’ out on behalf of 
the State all duties and responsibilities 
required by the Act and by the regula¬ 
tions of this subpart. 

<b> The State agency may have desig¬ 
nated responsibilities fbr State alcohol 
abuse and alcoholism programs as well 
as State drug abase programs, except 
that the State plan mast Incorporate by 
reference documents which identify the 
officials who will head each area of 
responsibility, and which establish poli¬ 
cies and procedures for ensuring that 
separate records are main tabled with 
respect to the alcohol abuse and drug 
abuse programs and that all other Fed¬ 
eral requirements applicable to each 
such program are met. 

ic> If part or all of the responsibility 
for preparing or administering the State 
plan has been or is to be delegated to 
one or more agencies funder the super¬ 
vision of the State agency), the State 
plan must Incorporate by reference docu¬ 
ments which identify such other agency 
or agencies, and set forth the responsi¬ 
bilities of each such agency. 

9 Stb.l 10 Stair plan; Stair advisory 
council. 

<a> Establishment: scape of authority. 
The State plan must incorporate by ref¬ 
erence documents which provide for the 
establishment of a State Drug Abuse Ad¬ 
visory Council to consult with and ad¬ 
vise the 8tate agency in carriyng out the 
State plan. 

<b> Membership: selection The State 
Drug Abuse Advisory Council shall, as a 
minimum, include representatives of 
public and nongovernmental organiza¬ 
tions or groups, and of agencies con¬ 
cerned with drug abuse prevention func¬ 
tions from different geographical areas 
of the 8tate 

fl) Representatives of nongovern¬ 
mental organizations and groups and of 
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public agencies which are in frequent 
contact with drug abusers are eligible 
for membership on the Council even 
though such organizations, groups, or 
agencies are not engaged in the direct 
provision of drug abuse prevention, treat¬ 
ment or rehabilitation services. For ex¬ 
ample. representatives of welfare agen¬ 
cies. vocational rehabilitation agencies, 
police, schools, courts, citizen groups, em¬ 
ployee groups, and employers* onraniza-* 
tlons would be eligible for Council mem-* 
bershlp. 

(2> The State plan shall incorporate 
by reference the policies and procedures 
for selection of the Council members, and 
shall contain a list of members for the 
current fiscal year, their names, ad¬ 
dresses. occupations, and affiliations 

<c> Multi-purpose councils. The 8tate 
plan may establish a new council or des¬ 
ignate on existing council established for 
some other purpose (for example a plan¬ 
ning advisory council or Joint drug abuse 
and alcoholism council) to perform the 
duties of the State Drug Abuse Advisory 
Council, except that the membership, 
when sitting as the State Drug Abuse 
Advisory Council, must meet the re¬ 
quirements of this section. 

<d> Meetings; recommendations. (I) 
The State plan shall incorporate by ref¬ 
erence guidelines and instructions es¬ 
tablishing the time, place, and frequency 
of meetings of the Council which shall 
provide, as a minimum, for annual meet¬ 
ings of the Council. 

<2> The State agency shall maintain, 
on an annual basis, records of the rec¬ 
ommendations made to it by the State 
Drug Abase Advisory Council and. If 
such recommendations are not adopted 
the reasons therefor. 

<e) Erpenscs Funds awarded to a 
State from Its allotment may be used to 
pav the expenses of the State Drug Abuse 
Advisory’ Council. Including per diem and 
travel expenses Incurred by Council 
members at rates not exceeding those 
established under applicable State law 
However, the total payments for the ex¬ 
penses of the Council shall not exceed 
one percent (1%) of the 8Ute's total al¬ 
lotment. unless the prior approval of the 
Secretary is obtained. 

§ 54b.Ml State plan; mnry of nerd; 
re%ource allocation plan. 

«a' Need. The State plan must contain 
an assessment of the need for drug abuse 
programs throughout the State. Such as¬ 
sessment shall include: 

• 1> An assessment of the extent of the 
problem of drug abus? and drug depend¬ 
ency in various geographic areas and 
subareas of the 8tate. Including esti¬ 
mates iand the basis for these estimates) 
of the number of drug abusers as meas¬ 
ured by the best available set of drug 
abuse indicators In the area under con¬ 
sideration. 

*2t A description of factors which may 
relate to the extent and severity of the 
drug abuse or drug dependence prob¬ 
lem including economic factors, special 
health, vocational, or social problems, 
special problems of urban and suburban 
settings, drug abuse in the context of law 
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enforcement and criminal justice, axid 
ethnic and geographic factors. 

(3) A description of the special needs 
of specific high risk or target population 
groups in the State. 

(4> A description of financial support 
currently provided for drug abuse treat¬ 
ment. vocational rehabilitation, preven¬ 
tion. education, and training, including 
third party payments, charitable contri¬ 
butions. county bond issues, grants for 
law enforcement and criminal justice, 
and all other Federal. State, and local 
public or private funds provided for drug 
abuse programs within the 8tate. 

(b> Current Resources. The State 
plan shall contain a description of the 
present availability and accessibility of 
all public and private health and re¬ 
lated resources and programs for serv¬ 
ing the needs of drug abusers and drug 
dependent individuals within the State, 
which shall include: 

(P Resources available from and 
services currently provided by : <l> 8tate 
and local governments; <ii) Public and 
private employers for their employees: 
till) Self-help groups; and (iv) Public 
and private health care facilities such 
as hospitals, community mental health 
centers, and neighborhood health cen¬ 
ters: and 

(2) An estimate of the number of 
available personnel who are qualified to 
provide such services and a description 
of their training and experience. 

(c» Additional resources needed. The 
State plan must contain a description of 
the additional resources. Including facili¬ 
ties and personnel, training, technical 
assistance, and funds necessary to meet 
those needs identified pursuant to para¬ 
graph ‘a* of this section which ore not 
being met by the existing resources de¬ 
scribed pursuant to paragraph (b> of 
this .section. 

id» Action plan. The State plan must 
contain an action plan which: 

(1) Describes the steps necessary to 
secure and develop the necessary re¬ 
sources described in paragraph <c> of 
this section: 

<2> Establishes priorities for distribu¬ 
tion of facilities and services, including 
drug abuse treatment and rehabilitation 
services provided by community mental 
health centers. In all geographic areas 
and subareas of the State: 

<3> Sets forth, in the order of such 
priorities, the additional projects and 
programs required to meet the unmet 
need, the estimated costs of each and the 
source of financial and other resources 
expected to support each project or pro¬ 
gram. including those drug abuse pre¬ 
vention functions to be supported with 
funds made available under section 409 
of the Act and the regulations of this 
subpart; 

(4) Includes a timetable for complet¬ 
ing all such projects and programs; and 

<5) Includes a long-term plan for ex¬ 
pansion or diminution of existing re¬ 
sources or development of new resources 
In acordance with projected estimates 
of future needs. 

(e) Subsfafc planning. The survey of 
need and resource allocation plan must 
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include information relating to the needs 
and current and projected resource* of 
substate regional, county, and other 
local areas. To ensure such inclusion the 
State plAn must incorporate by reference 
procedures under which the State agency 
will, as a part of the State planning 
process: 

(1) 8olictt such information from 
elected officials of local units of govern¬ 
ment ie.g„ county and metropolitan) 
and organizations and individuals en¬ 
gaged tn the provision of direct or an¬ 
cillary drug abuse prevention, treat¬ 
ment. ar.d rehabilitation services: and 

(2) Take such information into ac¬ 
count in the preparation of the survey of 
need and resource allocation plan, par¬ 
ticularly with respect to the planning of 
programs to meet the need for services 
in the respective substate regional, 
county, and other local areas. 

§ Sib. 112 Slate plan; monitoring and 
reporting of program performance. 

<a) Assurance. The 8tate plan shall 
contain an assurance that the State 
agency has established policies and pro¬ 
cedures to ensure that treatment or re¬ 
habilitation projects or programs sup¬ 
ported by funds from the State's allot¬ 
ment will provide to the State agency a 
proposed performance standard, or 
standards to measure, or research proto¬ 
col to determine, the effectiveness of 
such treatment or rehabilitation pro¬ 
grams or projects. 

(b) Review: monitoring of perform¬ 
ance. The State plan shall incorporate 
by reference the policies and procedures 
established pursuant to the assurance 
required under paragraph (a) of this 
section and policies and procedures un¬ 
der which the State agency will: 

<1> Prom time to time, but not less 
often than annually, review its State 
plan and submit modifications thereof 
to the Secretary as required by $54b.106 
<b): 

(2) Constantly monitor and review 
the performance of all programs and ac¬ 
tivities receiving support from the State's 
allotment In order to assure that ade¬ 
quate progress Is being made towards 
achieving the goals of such programs and 
activities: and 

<3) Submit, not later than 00 days 
after the end of each fiscal year (The 
Secretary may approve a request for an 
extension of such due date If he deter¬ 
mines that the request is justified.), a 
performance report which shall analyze 
and evaluate the effectiveness of the pre¬ 
vention and treatment programs and ac¬ 
tivities carried out under the plan. Copies 
of the performance report shall be fur¬ 
nished to the agency or agencies having 
direct responsibility for enforcing the 
State standards for maintenance and 
operation of prevention, treatment, and 
rehabilitation facilities and programs. 

<c) Contents of performance report. 
The performance report shall contain 
the following Information with respect 
to each program, function, or activity 
carried out under the State plan: 

<l> A comparison of actual accomp¬ 
lishments to the goals established for the 


fiscal year. Where the output of a par¬ 
ticular activity or program can be readi¬ 
ly quantified, such quantitative data 
should be related to cost data for com¬ 
putation of unit costs; 

t2) Reasons for failure to attain es¬ 
tablished goals: and 

<3) Such other pertinent information 
as the Secretary may prescribe includ¬ 
ing. when appropriate, an analysis and 
explanation of cost overruns or high unit 
costs. 

<d) Interim reporting. States shall 
promptly inform the Secretary’in writ¬ 
ing of events occurring between the 
scheduled performance reporting dates 
which have significant impact upon the 
program or activity supported with funds 
from the State allotment. The following 
types of conditions are subject to this 
prompt reporting requirement: 

<1) Problems, delays, or Adverse con¬ 
ditions which will materially affect the 
ability to attain the objectives of the 
programs and activities receiving sup¬ 
port from the State's allotment This 
disclosure shall be accompanied by a 
statement of the action taken, or con¬ 
templated. and any additional Federal 
assistance needed to resolve the situa¬ 
tion: and 

(2) Favorable developments or events 
which enable meeting time schedules and 
goals sooner or at less cost than antici¬ 
pated or producing more beneficial re¬ 
sults than originally projected, 

<e) Site visits by the Secretary. Site 
visits win be made by representatives of 
the Secretary as frequently as practicable 
to: 

(1) Review program accomplishments 
and management control systems; and 

(2) Provide such technical assistance 
as may be required. 

§ Sib. I 13 State plan; pcntonnel admin- 
Utration. 

<a> Merit system personnel. (1) The 
State plan shall provide for the estab¬ 
lishment and maintenance of personnel 
standards on a merit basis for persons 
employed by the State agency in the ad¬ 
ministration or supervision of the ad¬ 
ministration of the State plan. Conform¬ 
ity with Standards for a Merit Syst em of 
Personnel Administration, 45 CFR Part 
70. issued by the Secretary of Health, Ed¬ 
ucation. and Welfare, including any 
amendments thereto, and any standards 
prescribed by the U.8, Civil Service Com¬ 
mission pursuant to section 208 of the 
Intergovernmental Personnel Act of 1970 
iPublic Law 91-648: 84 Stat 1915) modi¬ 
fying or superseding such standards, will 
be deemed to meet this requirement as 
determined by said Commission Laws, 
rules, regulations, and policy statements, 
and amendments thereto, effectuating 
such methods of personnel administra¬ 
tion shall be incorporated by reference in 
the State plan. 

<2> Equal employment opportunity . 
Equal employment opportunity will be 
assured in the State merit system and 
affirmative action provided in its ad¬ 
ministration. Discrimination against any 
person in recruitment, examination, ap¬ 
pointment, training, promotion, reten¬ 


tion. discipline or any other aspect of 
personnel administration because of po¬ 
litical or religious opinions or affiliations 
or because of race, national origin, or 
other nonmerit factors will be pro¬ 
hibited. Discrimination on the basis of 
age or sex or physical disability will be 
prohibited except where speefle age. sex. 
or physical requirements constitute a 
bona fide occupational qualification nec¬ 
essary to proper and efficient adminis¬ 
tration. The Slate merit system must 
include procedures for appeals in cases 
of alleged discrimination to an impartial 
body whose determination shall be bind¬ 
ing upon a finding of discrimination. The 
State must develop an affirmative action 
plan to assure such equal employment 
opportunity which shall be subject to 
inspection, comment, and Approval by 
the Secretary. Such plan shall contain 
such information and be completed on 
such date as the Secretary may pre¬ 
scribe. 

<b> Other personnel. The State plan 
must Incorporate by reference pro¬ 
fessional standards to be followed in 
hiring individuals (other than em¬ 
ployees under a governmental merit sys¬ 
tem) to carry out activities related to 
the implementation of the 8tate plan. 
8uch standards shall include schedules 
or other hoses upon which the salaries of 
such personnel are determined and paid 
which shall be in accord with the usual 
and customary practices in the State. 

(c) Nondiscrimination on the basis of 
prior drug abuse. The State plan shall 
contain an assurance that the State will 
establish policies and procedures to as¬ 
sure that no qualified applicant for a 
position supported in whole or in part 
from funds made available from the 
State's allotment will be denied employ¬ 
ment. solely on the basis of having or not 
having a prior history of drug abuse. 

g 54b. 114 State plan; financial man¬ 
agement *>*tcm*. 

The State plan shall incorporate by 
reference documents which provide for 
the establishment of a State financial 
management system and which describe 
policies and procedures under which sub¬ 
grantees (public and nonprofit private 
agencies, institutions, and organizations 
receiving funds from the State's allot¬ 
ment) will be required to establish finan¬ 
cial management systems. The State and 
subgrantee financial management sys¬ 
tems must meet the standards set forth 
in Subpart H of 45 CFR Part 74. 

g Stb.115 Confidentiality of drug *bu*r 
pat irnt record*. 

Attention is called to the provisions 
of section 408 of the Act <21 U.8.C. U75> 
which provides that records of the iden¬ 
tity, diagnosis, prognosis, or treatment 
of any patient which are maintained in 
connection with the performance of any 
drug abuse prevention function con¬ 
ducted, regulated, or directly or indirect¬ 
ly assisted by any department or agency 
of the United StAtes shall be confiden¬ 
tial and may be disclosed only for the 
purposes and under the circumstances 
expressly authorized under section 408. 
Violations of section 408 of the Act are 
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subject to a fine of not more Uuin $500 
in the case of a first offense and not 
more than $5,000 in the case of each 

ibsequent offense. A regulation imple¬ 
menting section 408 has been promul¬ 
gated <42 CFR Part 2), Recipients of 
funds allotted to 8tales under section 
409 of the Act and the regulations of 
this subpart are subject to the provisions 
ol section 408 of the Act and 42 CFR 
Parts. 

§ 5 lb. 116 NondUcriminntion. 

i a) Race . color . national origin. Atten¬ 
tion Is called to the requirements of Title 
VI of the Civil Rights Act of 1964 <42 
UJS.C. 2000d; 78 Stat. 252) which pro¬ 
vides that no person in the United States 
shall, on the ground of roie, color, or 
national origin be excluded from par- 
t iclpatlon in, be denied the benefits of. or 
be subjected to discrimination under any 
program or activity receiving Federal 
financial assistance. A regulation imple¬ 
menting such Title VI has been issued 
by the Secretary of Health. Education, 
and Welfare with the approval of the 
President <45 CFR Part 80). Such regula¬ 
tion is applicable to the drug abuse pre¬ 
vention functions receiving funds from 
the State's allotment under section 409 
of the Act and requires receipt and ac¬ 
ceptance by the Secretary of the appli¬ 
cable documentation set forth therein. 

<b) Handicapped individuals. Atten¬ 
tion is called to the requirements of sec¬ 
tion 504 of the Rehabilitation Act of 1973 
•29 UB.C. 794) which provides that no 
otherwise qualified handicapped individ¬ 
ual In the United States shall, solely 
by reason of his handicap, be excluded 
from participation in, be denied the 
benefits of, or be subjected to discrimi¬ 
nation under any program or activity re¬ 
ceiving Federal financial abidance. 

(c) Admission of drug abusers to Fed¬ 
erally assisted private and public gen¬ 
eral hospitals. (1) Attention is called to 
section 407 o t the Act. as amended by 
Pub. L. 94-237 <21 U.S.C. 1174) which 
provides that drug abusers who are suf¬ 
fering from medical conditions shall not 
be discriminated against in admission or 
treatment, solely because of their drug 
abuse or drug dependence, by any private 
or public general hospital which receives 
support In any form from any program 
supported in whole or In part by funds 
appropriated to any Federal department 
or agency. 

(2) Assurance. The State plan must 
contain an assurance that the State 
agency will monitor compliance with 
section 407 of the Act. A State will be 
considered to be in substantial com¬ 
pliance with this assurance if the Sec¬ 
retary finds that the State plan de¬ 
scribes adequate methods, including 
implementation mechanisms for: 

(i) Obtaining an assurance from each 
private or public general hospital receiv¬ 
ing funds from the State's allotment 
that drug abusers and drug dependent 
persons will be admitted and treated on 
the basis of medical need and will not 
be discriminated against solely because 
of their drug abuse or drug dependence; 


fii) State agency evaluation of the 
admission and treatment policies and 
practices of those private and public 
general hospitals within the State which 
receive support in any form from any 
program supported in whole or in part by 
funds appropriated to any Federal de¬ 
partment or agency to determine 
whether the requirements of section 407 
of the Act are being complied with, in¬ 
cluding procedures for the Investigation 
of complaints; and 

(ill) State agency submission of writ¬ 
ten reports to the Secretary of any in¬ 
stance of noncompliance with the non¬ 
discrimination requirements of section 
407 of the Act. 

§ 5 lb.I 17 Assurances. 

In addition to any other assurances 
required by law and the regulations of 
this subpart the State plan must contain 
the following assurances: 

(a) Maintenance of effort. An assur¬ 
ance that Federal funds made available 
under section 409 of the Act and the 
regulations of this subpart will be so 
used as to supplement and Increase, to 
the extent feasible and practical, the 
level of 8tate. local, and other non- 
Federal funds that would In the absence 
of such Federal funds be made available 
for the programs described In section 
409 of the Act and will In no event sup¬ 
plant such State, local, and other non- 
Federal funds. A State will be considered 
to be in substantial compliance with 
such assurance if the Secretary finds 
that the aggregate level of State, local, 
and other non-Federal funds expend¬ 
ed for drug abuse prevention func¬ 
tions carried out under the State 
pluh with Federal assistance made 
available under section 409 of the Act 
is no lower for any fiscal year than 
the aggregate level of those expenditures 
in the immediately preceding fiscal year, 
except that the Secretary may take Into 
consideration the extent to which the 
level of such funds for any fiscal year 
may have included funds for an activity 
of a nonrecurring nature. 

(b) Community Service. Assurances 
that all facilities, programs, and services 
supported in whole or In part with funds 
made available under section 409 of the 
Act and the regulations of this subpart 
will be: 

U) Made available without discrim¬ 
ination on the grounds of sex, creed, 
duration of residence, or ability or in¬ 
ability to pay for services; 

<2> So publicized as to be generally 
known to the population to be served; 

<3> Available to. and responsive to the 
needs of. all members of the population 
to be served ; and 

(4) So located as to be readily acces¬ 
sible to the population to be served. 

<c> Relocation assistance. An assur¬ 
ance that the State agency will comply 
with the requirements of the provisions 
of the Uniform Relocation Assistance 
and Real Property Acquisitions Act of 
1970 (Pub. L. 91-646). which provides for 
fair and equitable treatment of persons 
displaced as a result of Federal and Fed¬ 
erally assisted programs, and the appli¬ 


cable regulations issued thereunder <45 
CFR Part 15. as added by 36 FR 18838, 
September 22, 1971 

§ 54b.118 Grout award and payment. 

<a> Grant award. Each State for 
which a State plan or modification there¬ 
of has been approved tor a fiscal year will 
be awarded a grant from its allotment 
for that fiscal year. All grant awards 
shall be in writing and shall set forth the 
amount of funds granted and the period 
for which the funds will be available for 
obligation by the State. 

<b> Payment. The Secretary shall 
from time to time make payments to a 
State of all or a portion of any grant 
award, either in advance or by way of 
reimbursement for authorized expenses 
incurred or to be incurred in carrying out 
the purposes of the grant, at such in¬ 
tervals and on such conditions as the 
Secretary finds necessary. 

§5lb.ll9 Expenditure of grant fund*. 

(a) Funds granted pursuant to this 
subpart may be expended by the States 
only for: 

(1) The preparation of State plans 
and modifications thereof which are in¬ 
tended to meet the requirements of sec¬ 
tion 409 of the Act and the regulations 
of this subpart. 

(2) Carrying out projects under and 
otherwise implementing the approved 
State plans and evaluating the results of 
the plans as actually Implemented. 

(3> The State administrative expenses 
of carrying out the approved State plan, 
except that the amount expended for 
that purpose for any fiscal year may not 
exceed $50,000 or 10 percent of the total 
allotment of the State for that year, 
whichever Is less. 

<b> In accordance with section 1513 
(e> of the Public Health Service Act 
funds granted pursuant to this subpart 
may not be expended for grants or con¬ 
tracts for the development, expansion or 
support of health resources, unless the 
State has provided the appropriate 
health systems agency or agencies sixty 
days to make the review required by sec¬ 
tion 1513(e) and either <1* the health 
systems agency or agencies have neither 
approved nor disapproved the expendi¬ 
ture within the sixty days provided to 
them, or (2) the health systems agency 
or agencies hare approved the expendi¬ 
ture, or <3> the health systems agency or 
agencies have disapproved the expendi¬ 
ture and the Secretary has decided, in 
accordance with section 1513fe><2) o t 
the PHS Act, that such expenditure may 
be made notwithstanding the disapproval 
of the health systems agency or agencies. 

<o Allowability of expenditures of 
funds granted pursuant to this subpart 
are determined in accordance with the 
applicable cost principles set forth in 
Subpart Q of 45 CFR Part 74. 

(d) Ail expenditures of grant funds 
must be recorded in accounting records 
separate from records relating to the 
expenditure of all other funds. The ac¬ 
counting records must Identify sepa¬ 
rately expenditures for each of the three 
categories set forth in paragraphs (a) 
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<l>, (a)(2), and (a>(3) of this section. 
The records must be retained and made 
accessible in accordance with the re¬ 
quirements of Subpart D of 45 CFR 
Part 74. 

<e) Each State shall file fiscal re¬ 
ports relating to the expenditure of the 
grant funds In accordance with the re¬ 
quirements of Subpart I of 45 CFR Part 
74. 

Subpart B—[Reserved] 

| PR Doc.77-1236 Filed 1-13-77;8:45 am | 


Public Health Service 
[ 42 CFR Part 101 ] 

PROFESSIONAL STANDARDS REVIEW 
ORGANIZATIONS 

Interim Confidentiality and Disclosure of 

Data and Information; Extension of Time 

for Comment 

In light of requests from interested 
parties, the period for comments to the 
notice publLshed December 3. 1976 141 
FR 532151 proposing interim regulations 
pertaining to confidentiality and dis¬ 
closure of data and Information by Pro¬ 
fessional Standards Review Organiza¬ 
tions Is hereby extended. All Interested 
parties are Invited to submit written 
comments to the Director. Bureau of 
Quality Assurance, Health Services Ad¬ 
ministration. Room 16A-55. 5600 Fish¬ 
ers Lane, Rockville, Maryland 20857 by 
no later than February 16, 1977. 

Dated; January 11, 1977. 

Theodore Cooper. 
Assistant Secretary for Health. 

Approved: January 11.1977. # 

Marjorie Lynch, 

Acting Secretary. 

|PR Doc.77-1340 FlUsd 1-13-77:8:45 am) 


DEPARTMENT OF 
TRANSPORTATION 

Federal Railroad Administration 
[ 49 CFR Part 228 ] 

JPRA Docket No. HS-2, Notice No. 31 

CONSTRUCTION OF RAILROAD 
EMPLOYEE SLEEPING QUARTERS 

Extension of Time to Comment 

On December 3,1976, the Federal Rail¬ 
road Administration (FRA) published in 
the Federal Register a notice of pro¬ 
posed rulemaking on regulations con¬ 
cerning the location of railroad employee 
sleeping quarters in conformity with 
section 2*a>(4) of the Hours of Service 
Act (45 U.8.C. 62(a) (4)), os amended by 
section 4 of the Federal Railroad Safety 
Authorization Act of 1976. Pub. L. No. 
94-348. 90 Stat. 818 (41 FR 53070). FRA 
administers and enforces the Hours of 
Service Act under section 6(f) <3) (A) of 
the Department of Transportation Act 
(49 U.S.C. 1655(f)(3) (A)) and a delega¬ 
tion from the Secretary of Transporta¬ 
tion (49 CFR 1.49(d)). 

Comments on the proposed rulemak¬ 
ing were requested to be submitted by 


January 17. 1977. The Association of 
American Railroads has petitioned on 
behalf of Itself and its member railroads 
for an extension of time within which 
to comment on the rulemaking. In order 
to encourage the submission of valuable 
information and views, and in recogni¬ 
tion of the fact that the present com¬ 
ment period included the holiday season. 
FRA hereby extends the time for com¬ 
ment on the proposed rules through 
Thursday. February 17, 1977. Adminis¬ 
tration of the law will not be materially 
affected by the extension, since interim 
rules are presently in effect which pro¬ 
vide for FRA approval of sites for the 
construction or reconstruction of em¬ 
ployee sleeping quarters which are de¬ 
termined not to be in the immediate 
vicinity of humping or switching opera- 
tioas (41 FR 53028; December 3. 1976). 

Comments received by the close of busi¬ 
ness on February 17 will be considered in 
developing final rules. All submissions 
should be made in triplicate to the 
Docket Clerk, Office of Chief Counsel 
(RCC-1). Federal Railroad Administra¬ 
tion. 400 7th Street SW., Washington, 
D C. 20590. 

Issued in Washington. D.C. on Janu¬ 
ary 12, 1977. 

R. Lawrence McCaffrey, Jr.. 

Chief Counsel, 

|PR Doc77-1347 Piled 1-13-77:8 45 aro| 


(Docket No. LI-4. Notice 3| 

[49 CFR Part 230] 
LOCOMOTIVE INSPECTION 
Wheel Slip/Slide Indicators 

The Federal Rail rood Administration 
(FRA) is coasidering amendment of its 
Locomotive Inspection regulations (49 
CFR 230) to provide that whenever an 
engine is shut down or isolated thereby 
nullifying the operation of a locomotive 
wheel slip/slidc indicator, the locomotive 
unit may not be moved beyond a facility 
where the necessary repairs may be 
made. 

Section 230.201(d) of the Locomotive 
Inspection regulations «49 CFR 230.201 
(d) > provides that the englnemen’s com¬ 
partment of the controlling unit of a 
locomotive used in road service must be 
equipped with a device to warn of the 
presence of slipping or sliding driving 
wheels on any unit of the locomotive. 

Section 230.262(a) of the Locomotive 
Inspection regulations (49 CFR 230.262 
(a)) permits a locomotive unit to remain 
in service when one or more of Its in¬ 
ternal combustion engines has been shut 
down because of defect* if a distinctive 
tag giving the reason for the shutdown te 
placed near the engine starting control. 
This procedure is generally sufficient to 
assure that no damage or injury will re¬ 
sult from an engine defect. However, if 
the engine that is shut down is the sole 
source of power for a wheel slip/slide de¬ 
vice required by S 230.201(d), that device 
is thereby rendered inoperative and the 
protection that it is supposed to provide 


is nullified. Accordingly. FRA is propos¬ 
ing to amend fi 230.262(a) to limit the op¬ 
eration of a locomotive in such circum¬ 
stances to movement to a facility where 
the necessary repairs may be made. In 
addition, the substance of the ’•interpre¬ 
tation” paragraphs appended to para¬ 
graph (d) of $ 230.201 is being Incorpo¬ 
rated Into the text/of that paragraph. 

The proposed amendment would per¬ 
mit limited continued operation after a 
slip/slide indicator becomes inoperative 
The permission differs from the require¬ 
ments concerning other locomotive de¬ 
fects. Except under $ 230.262(a). the Lo¬ 
comotive Inspection regulations do not 
provide for operation of a locomotive unit 
after a defect is discovered. However, 
since inoperability of a wheel slip/alidt 
indicator Is not itself a structural defect, 
FRA docs not believe it is necessary to re¬ 
quire immediate removal of the unit 
irom service whenever an engine is shut 
down or Isolated. 

FRA has evaluated this proposed 
amendment In accordance with the poli¬ 
cies of the Department of Transportation 
which w*crc stated in a public notice pub¬ 
lished liLthc April 16. 1976. issue of the 
Federal Register (41 FR 16200). By 
limiting tile operation of locomotive 
units having inoperative slip/slide de¬ 
vices. the proposed regulation would re¬ 
duce substantially the risk of a derail¬ 
ment as a result of undetected slipping 
or sliding driving wheels. The proposed 
restriction would also result in some in¬ 
crease in railroad operating costs. While 
FRA does not know how frequently these 
devices arc made inoperative, this should 
occur rarely on locomotives that have 
been inspected in accordance with the 
Locomotive Inspection regulations. Con¬ 
sequently. while FRA cannot quantify 
these increased costs, we believe that 
they will be insignificant compared to 
the safety benefits to be derived from the 
proposed regulation. 

Background 

An advance notice of proposed rule 
making (ANPRM) on Locomotive Speed 
Indicators. Speed Recorders, and Wheel 
Slip/Slide Indicators was issued by FRA 
on February 4,1974. and published in the 
Federal Register on February 8, 1974 (39 
FR 4929). The ANPRM was designed to 
solicit comment on the regulation to be 
developed concerning the subject devices, 
and interested persons were invited to 
submit written data, views, and com¬ 
ments responsive to specific question.* 
listed in the ANPRM. 

On March 14, 1974, FRA issued a 
notice extending the period for filing of 
written comments to April 30, 1974 (39 
FR 10267. March 19. 1974). 

FRA is still considering the comments 
concerning locomotive speed indicators 
and recorders and may issue a notice of 
proposed rule making on these subjects 
at a future date. 8evcu of the comments 
are relevant to Uie proposed rule involv¬ 
ing wheel slip/slide indicators. A sum¬ 
mary of the relevant comments and 
FRA’s responses is as follows: 
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Issues Addressed in Comments 

1. Should FRA require slip/slide indi¬ 
cators in the operatnig compartments of 
rapid transit cars? Two comm enters 
contended that wheel slip/slide indi¬ 
cators should not be required In the 
operating compartments of rapid transit 
cars. They stated that oxebpt for some 
newer cars, rapid transit cars do not 
operate at high adhesion levels. Although 
these newer cars are not equipped with 
devices to warn the operator of slipping 
or sliding wheels, they are equipped with 
an apparatus that detects and corrects 
these conditions. They further contend 
that even if a wheel does lock on a rapid 
caen if a wheel does lock on a rapid 
transit car. it normally would be discov¬ 
ered and remedied promptly because of 
the short length of transit systems and 
distances between stations. Both corn- 
men ters state that experience shows that 
slipping or sliding wheels are not a prob¬ 
lem on rapid transit cars. 

FRA agrees that the characteristics 
of rapid transit operations facilitate 
prompt detection of slipping and slid¬ 
ing wheels. Moreover. FRA data does not 
show a significant safety problem due to 
undetected slipping and sliding wheels 
on rapid transit cars. Accordingly, we do 
not propose to require warning devices 
In the operating compartments of rapid 
transit cars at this time. 

2. Should FRA require slip/slide in¬ 
dicators for idler wheels? Several com¬ 
ments submitted in response to the 
ANPRM stated that slip/slide Indicators 
for idler wheels are not necessary. They 
stated that there are very few locomo¬ 
tives still in existence with idler axle 
trucks, and that the operating history 
of those locomotives shows that the idler 
wheels are not a safety problem. Also, 
a manufacturer advised that powered 
axles are more prone to failures that can 
provoke w ? heel sliding than are non- 
powered axles. After considering this 
matter In the light of the comments. FRA 
has concluded that slip/slide indicators 
for idler wheels should not be required. 

3. Should FRA require wheel slip/slide 
indicators that function under all oper¬ 
ating conditions? All four commenter* 
that addressed this issue stated that re¬ 
liable, reasonably priced slip/slide indi¬ 
cators that function when an engine is 
shut down ore not available. Some of the 
comment-era stated that all of the road 
service locomotives presently in service 
have slip/slide indicators that function 
only as long as the traction motor is 
powered. The shortest time forecasted 
before a device could be developed, test¬ 
ed. and placed in production was be¬ 
tween 18 months and two years. Cost 
estimates ranged from $1,500 to provide 
a device to $8,000 including installation. 
One commenter supported requirement 
for devices that would function under all 
operating conditions, stating that even 
without power being transferred to an 
axle, the pinion gear at the end of the 
traction motor armature shaft could lock 
and in turn lock its wheel. Another com¬ 
menter opposed such a requirement, 
stating that it could not be predicted 


whether any particular system u ill prove 
to be reliable and reasonable in cost to 
install on new or existing locomotives. 
That commenter objected to predicating 
a regulatory deadline on "a 'sales prom¬ 
ise’ lead time projection.'* 

FRA agrees that reliable slip/slide in¬ 
dicators that function under all operat¬ 
ing conditions are not available. In addi¬ 
tion. FRA believes that the proposed lim¬ 
itation on the operation of locomotives 
while these devices are Inoperative will 
be sufficient to assure safety. Conse¬ 
quently. we arc not proposing a regula¬ 
tion to require that locomotives be 
equipped with wheel slip/si'dc Indication 
devices that function under all operat¬ 
ing conditions. Nevertheless. FRA will 
continuo to monitor railroad operations 
and technological developments and may 
propose additional requirements in the 
future. 

4. Should the locomotives of museum 
and recreational railroads be required to 
be equipped with wheel slip/slide indi¬ 
cators? One commenter recommended 
that locomotives of railroad museums 
and recreational railroads not be re¬ 
quired to be equipped with wheel slip/ 
slide Indicators. FRA agrees. Most of 
these locomotives are steam locomotives 
and. therefore, are not required to be so 
equipped. The other types of museum 
and recreational locomotives are required 
to be so equipped only if they operate 
over the line of a railroad subject to the 
Locomotive Inspection Act (Sec 45 U S.C. 
22 ). 

Comment Procedure 

Interested persons are invited to par¬ 
ticipate in this proceeding by submitting 
written data, views, or comments. FRA 
specifically requests information, quanti¬ 
fied to the extent practicable, concerning 
the costs, benefits, and other Impacts 
that would result if the amendment pro¬ 
posed in this notice were to be adopted. 
Communications should identify the 
regulatory docket number [Docket No. 
LI-4), and should be submitted in trip¬ 
licate to the Docket Clerk. Office of Chief 
Counsel. Federal Railroad Administra¬ 
tion. 400 Seventh Street, 8.W.. Wash¬ 
ington, D.C. 20590. Communications re¬ 
ceived before March 1, 1977. will be con¬ 
sidered before final action is taken on 
the proposed amendment. Comments re¬ 
ceived after that date will be considered 
only so far as practicable. All comments 
received will be available for examina¬ 
tion by interested persons at any time 
during regular working hours in Room 
5101, Nossif Building. 400 8eventh 
Street. S.W., Washington. D.C. 20590. 

The proposal contained In this notice 
may be changed in light of the comments 
received. 

(Locomotive Inspection Act (secs. 2, 5. 38 
StaL 913. 914. 45 U.SC. 23. 28. as amended, 
sec. 6 (e) and (f). 80 Stat. 939. 940, 49 UJ9.C. 
1556); 49 CPU 1.49(C) <6)J 

Issued in Washington, D.C. on Janu¬ 
ary 7. 1977. 

Asaph H. Hall, 
Administrator. 

1. It is proposed to delete the Interpre¬ 
tation paragraphs that accompany para¬ 


graph (d) of 49 CFR 230.201 and to 
amend the text of the paragraph to read 
as follows: 

§ 230.201 I.*»romotive unit. 

• • a • • 

(d> Slipping or sliding wheel alarms. 
Tlie cnglnemen’a compartment in the 
controlling unit of each locomotive used 
in road service must be equipped with a 
device to warn the locomotive crew, by 
visual indication or audible alarm, of 
the presence of slipping or sliding driving 
wheels on any unit in the locomotive 
consist. The indication or alarm need not 
distinguish between slipping or sliding 
driving wheels. 

2. It is proposed to amend 49 CFR sec¬ 
tion 230.262(a) to read as follows: 

§ 230.262 Engine* »ml ac«*c>M»rir*. 

(a) Tagging for repairs . Internal com¬ 
bustion engines shall be maintained in a 
sale and suitable condition for service. 
Whenever any internal combustion en¬ 
gine has been shut down because of de¬ 
fects and the unit is continued in service 
a distinctive tag giving reason for the 
shut-down shall be conspicuously at¬ 
tached near the engine starting control 
and shall remain attached until repairs 
have been made. When an engine is shut 
down or isolated thereby nullifying the 
operation of a wheel slip/slide device re¬ 
quired by section 201(d) of this part, the 
unit may not be moved beyond a facil¬ 
ity where the necessary repairs may be 
mode. 
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PUBLIC ACCESS TO BOARD MEETINGS 
Notice of Proposed Rulemaking 

Notice is hereby given that, for pur¬ 
poses of implementing the open meeting 
provisions of the Government in the 
Sunshine Act. the Civil Aeronautics 
Board has under consideration the adop¬ 
tion of a proposed New’ Part 310b of its 
Procedural Regulations. (14 CFR Part 
310b ) 

The principal features of the proposal 
are described in the Explanatory State¬ 
ment and the proposed new part Is set 
forth in the proposed rule. The rule U 
proposed under the authority of section 
204(a) of the Federal Aviation Act of 
1958, as amended, 72 Stat. 743, 49 U S.C. 
1324; and 5 UJB.C. 552b(g). 90 Stat. 1244. 

Interested persons are requested to 
participate in the proposed rulemaking 
through the submission of twenty (20) 
copies of written data, views, or argu¬ 
ments pertaining thereto, addressed to 
the Docket 30338. Docket Section. Civil 
Aeronautics Board. Washington. D.C. 
20428. Persons may also participate in 
this proceeding through submission of 
comments in letter form to the Docket 
Section at the address Indicated above, 
without the necessity of filing additional 
copies thereof. All relevant material re- 
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ceived on or before February 14, 1977, 
will be considered by the Board before 
taking final action on the proposed rule. 
Copies of such communications will be 
available for examination by interested 
Iversons in the Docket Section of the 
Board, Room 711 Universal Building. 1825 
Connecticut Avenue, N.W.. Washington. 
D C. 20428 upon receipt thereof. 

By the Civil Aeronautics Board: 

Phyllis T. Kaylor, 
Secretary 

Explanatory Statement 

The Government in the Sunshine Act, 
Pub. U 94-409, 90 SUt. 1241, amends 
Title 5 of the United States Code by add¬ 
ing a new section, 5 U.S.C. 552b. “Open 
meetings” regarding meetings of colle¬ 
gial bodies, such as the Civil Aeronautics 
Board. 5 U.S.C. 552b(g) requires each 
agency subject to the open meeting pro¬ 
visions to promulgate regulations, after 
public comment, Implementing these 
provisions. 

The Board's proposed New Part 310b 
is set forth below.’ The proposed rules 
state the Board's initial policy under the 
Sunshine Act: that all of its meetings 
will be open to public observation unless 
(1) the Board determines that a matter 
to be discussed at a meeting is likely to 
fall within one or more of the exemp¬ 
tions set out at 5 U.6.C. 552b(c> and 
proposed i 310b 5: and (2) the Board 
additionally determines that there are 
sufficient reasons to close the meeting. 
There will be a presumption of openness. 
Decisions to close will be made on an ad 
hoc. item-by-item basis. The Board docs 
not now contemplate any wholesale clos¬ 
ings of meetings by generic categories. 

The proposed regulations describe the 
meeting announcements that will be Is¬ 
sued for every meeting, set forth the 
procedures by which the Board may de¬ 
cide to close discussion of a matter 
or withhold information about a mat¬ 
ter to be discussed at a meeting: and 
specify the requirement that the Gen¬ 
eral Counsel certify that a meeting may 
be closed to public observation. 

Proposed 3 310b 8 sets out procedures 
for requests to open or close Board meet¬ 
ings. Although the statute does not so re¬ 
quire. we have tentatively decided to pro¬ 
vide n mechanism for requests to open 
meetings which the Board has earlier de¬ 
termined to close. We are of the tentative 
view that such a procedure wfll provide 
an opportunity to consider view’s regard¬ 
ing open meetings which may not have 
to our attention, and be a useful vehicle 
for monitoring public reaction. The 
Board cannot, of course, expend its lim¬ 
ited resources on pro forma requests to 
open every closed proceeding. The provi¬ 
sion is thus being proopsed with the ex¬ 
pectation that requests to open n meet¬ 
ing will not be made frivolously. We are 
proposing permitting requests by any 
person to open a meeting; but. in the 

• Pursuant to 5 U.8.C. 552b4g). the Board's 
staT has consulted with the Office of the 
Chairman of the Administrative Conference 
of the United States during the preparation 
of this Notice and a copy has been trans¬ 
mitted to that Office for comment. 


interest of openness in government, we 
propose to limit requests to close to the 
statutory category of requests pursuant 
to 5 U.S.C. 552b(c) (5), <6>, or (7) by 
“persons whose Interests may be directly 
affected". 

Proposed i 310b.9 deals with the con¬ 
duct of open Board meetings and states 
the authority and responsibility of the 
presiding Member to insure that the 
meetings are conducted in an orderly 
fashion so as to preserve the public’s 
right to observe and the Board's right to 
conduct its business. This section states 
that the open meeting provisions do not 
include a right to participate or to sup¬ 
plement the record In matters before the 
Board. Also stated is the fact that com¬ 
ments made at Board meetings do not 
themselves constitute Board action and 
persons acting on the basis of observing 
oren meetings do so entirely at their own 
risk. 

The proposed rules specify the making 
and maintenance of verbatim transcripts 
for closed discussion* and the availability 
to the public of non-exempt portions of 
them. Although not required to do so by 
statute, we have tentatively decided to 
establish an intra-agency mechanism for 
requests far additional portions of trans¬ 
cripts not already publicly available. As 
with requests to open meetings earlier 
determined by the Board to be closed, we 
would expect that transcript requests 
would be more than mere pro forma 
exercises. 

In addition to comments on the provi¬ 
sions and procedures of the proposed 
rules themselves, we also invite com¬ 
ments on the following: 

1. As set out In the proposed rules. It Is 
the Board's policy to open meetings to 
public observation unless the matter to 
be discussed is likely to fall within one 
or more exemptions and the Board de¬ 
termines that the meeting be closed. 

We are concerned, however, that there 
may be a possible conflict between a 
Board determination to open the dis¬ 
cussion of a section 801 case and the 
Presidents' right to classify in whole or 
in part the Board’s decision of the case 
pursuant to Executive Order 11920. Dis¬ 
cussion at an open meeting could touch 
upon the same matters Inter classified by 
the President. In theory, therefore, it is 
possible that an open Board meeting 
could reveal matters which the President 
would later desire to classify. The Board 
will welcome any comment* or proposed 
solutions from members of the public on 
this issue. 

2. The Board also invites public com¬ 
ment on tiie question of the perceived 
advantages and disadvantages of open 
meetings discussing enforcement mat¬ 
ters. Although many such discussions will 
be exempt from the Sunshine Act's open 
meetings requirement, the Board rec¬ 
ognizes that the exemptions are not 
mandatory and will welcome the views of 
the Industry and other members of the 
general public on questions such os: the 
damage which might flow from open dis¬ 
cussions of persons who might later be 
found to be innocent of any wrongdoing; 
the benefit to Uie ptiblic of knowledge 
derived from discussion of particular sus¬ 
pect or illegal practices; the effect of open 


meetings on on-going enforcement mat¬ 
ters; or other aspects of the decision i.'t 
open or close discussions of this type 

3. Finally, the Board is deeply con¬ 
cerned with the potential effects of open 
meetings upon persons' investment deci¬ 
sions. The proposed rule states that per¬ 
sons acting on the basis of observances 
of open Board meetings do so at their 
own risk. Nonetheless, It seems clear that 
this obvious fact alone may not deter 
investment speculation on the basis of 
what was heard at an open meeting 
These considerations arc especially ap¬ 
plicable to route awards, which may be 
of great value to the prevailing carrier 
In such case*. it is possible that open 
discussion might be construed as tenta¬ 
tively favoring a particular carrier, while 
the final decision does not support Uiat 
particular carrier. Innocent persons, 
speculating as a result of the tentative 
discussion, could be injured. For these 
reason*, the Board is interested in re¬ 
ceiving public comment on the likelihood 
that open meetings will encourage harm¬ 
ful financial speculation, and on any 
steps the Board might take to reduce thin 
possibility. 

Accordingly, it is proposed to add a new 
Part 310b to the Board's Procedural Rule- 
(14 CFR Proposed Part 310b) as fol¬ 
lows: 

PART 310b—PUBLIC ACCESS TO BOARD 
MEETINGS 

8ec. 

310b l Purpose and f-copc 
310b.2 Definition*. 

31 Ob 3 Open meeting* policy. 

310b 4 Meeting Announcement* 

310b.5 Matters which may be cloacd to the 
public. 

310b.fi Procedures for closing dlrxusston or 
withholding Information. 

3!0b.7 Certification by the General Coun¬ 
sel. 

310b 8 Request* to open or dose Board 

meeting*. 

3l Ob.u Conduct of open Board meetings. 
310b. 10 Transcript* of dlscuaaion at closed 
Board meetings. 

3!0b.!1 Requests for material other than 
transcript*. 

AtmioaiTT: gee. 204(a), Federal Avlatkr; 
Act of 1056, a* amended 72 8?at 743 40 
VSC. 1324, and 5 U8C 552(g). 00 Ptat 
1244. 

§ 3101). I Purpose and erope. 

<a> The purpose of thLs regulation U to 
implement the open meeting provision 
of the Government in Sunshine Act. Pub. 
U 94—409. 90 Stat. 1241 et seq., codified at 
5 U S.C. 552b. 5 U.8.C. 552b(g) require* 
the publication of these regulation* im¬ 
plementing the requirement* of 5 UJ8.C. 
552b (b) through (f), 

<b) This regulation covers ull meet¬ 
ings. as defined in { 310b.3, of a majority 
of the membership of the Board The 
Civil Aeronautic* Board has no subdi¬ 
vision* authorized to act on behalf of 
the agency within the meaning of 5 U S.C- 
552b<a)U>. 

§ 3 I0l».2 Definition*. 

"Board" means the Civil Aeronautics 
Board. 

"Meeting" means the deliberations of 
at least the majority of the membership 
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where such deliberations determine or 
result In the Joint conduct or disposition 
of official agency business, but does not 
include deliberations regarding a deci¬ 
sion to open or close a meeting, to with¬ 
hold information about a meeting, or re¬ 
garding meeting agendas (e g. time, place, 
subject). 

•‘Member** means a Member of the 
Civil Aeronautics Board appointed by the 
President with the advice and consent of 
the Senate. 

§ 310b. 3 Open meeting*. 

It is the policy of the Board that its 
meetings are open to public observation 
unless the Board determines that: (1) & 
matter to be discussed at a meeting Is 
likely to fall within one or more of the 
ten exemptions set out in i 310b.5; and 
<2> that there are sufficient reasons to 
close the discussion of the matter. 

§310b.4 Meeting •nnounremeni*. 

ta> For all Board meetings, a meeting 
Announcement shall be Issued setting 
forth: ID the time, place, matters to be 
discussed; (2) whether the discussion of 
each matter is to be open or closed to 
public observation: and (3) the name 
and phone number of Uie Board official 
who will respond to requests for infor¬ 
mation about the meeting. 

<b> If the meeting is closed to public 
observation in whole or in port, the meet¬ 
ing Announcement shall also include a 
copy of the Certification of the General 
Counsel, as sqt forth in I 310b.7. In addi¬ 
tion. it shall include the recorded votes of 
the Members on the question of closing 
the meeting, and the explanation of the 
closing along with a list of persons ex¬ 
pected to attend unless such information 
has already been made public pursuant 
to | 310b.6 

<c> If information about a closed meet¬ 
ing is Itself within one or more of the 
exemptions set out at I 310b.5 and the 
Board determines to withhold such in¬ 
formation from a meeting announce¬ 
ment. such announcement shall contain 
the recorded votes of the Members on 
the question of withholding information 
unless such vote has already been made 
public pursuant to ft 310b.6 

<d> Each meeting announcement shall 
be Issued at least seven calendar days 
before the meeting unless a majority of 
the membership determines by recorded 
vote that agency business requires a 
meeting on less than seven days notice. 
If Uie Board has so voted, the meeting 
announcement shall issue at the earliest 
practicable time and shall Include in ad¬ 
dition to any information required by 
paragraphs (a). <b>. and (c>. of this 
section the recorded vote of the Members 
that agency business has required the 
shorter notice period. 

• e> Each Meeting Announcement shall 
be: (1) posted on the Board’s Public 
Notice Board in Room 714. 1825 Con¬ 
necticut Avenue. NW. Washington. DC. 
20428; (2) available in the Board’s Office 
of Public Affairs; and <3> transmitted 
to the Federal Register for publication. 

*f>U> An Amended Meeting An¬ 
nouncement shall be Issued for any 
change in a meeting announcement. 


(2) Changes in the time or place or a 
meeting do not require a recorded vote 
of the Members and may be made by is¬ 
suing an amended Meeting Announce¬ 
ment. 

(3> Changes In a prior meeting an¬ 
nouncement regarding the subject 
matter, whether the meeting is open or 
closed in whole or in part to public 
observation, and decisions to withhold 
information about the meeting require 
the recorded vote of the majority of the 
membership as set forth in 1301b.6. 
Amended meeting announcements re¬ 
garding these changes shall contain a 
copy of the recorded vote of the Mem¬ 
bers on the change unless such vote has 
already been made public pursuant to 
| 310b.6. If there has been a change from 
a decision to open the meeting to public 
observation, the explanation required by 
9 30lb 6<e> shall also be included In the 
amended Meeting Announcement unless 
it has already been made public pursuant 
to | 310b.6. 

(4) Amended meeting announcements 
shall be issued at the earliest practicable 
time and shall be made public in the 
same maner as the original meeting an¬ 
nouncement as set forth In paragraph 
(e> of this section. 

$ 310b.5 Matter* whirh may bf closed 
lo l hr public. 

(a) Pursuant to the procedures set 
forth in 9 310b.6. the Board may deter¬ 
mine that discussion of a matter may be 
closed to public observation or that In¬ 
formation about a matter to be discussed 
at a meting may be withheld from pub¬ 
lic discolsure If such observation or dis¬ 
closure is likely to: 

<1> Disclose matters that are (A> 
specifically authorized under criteria 
established by an Executive order to be 
kept secret In the Interests of national 
defense or foreign policy and (B> In fact 
properly classified pursuant to such Ex¬ 
ecutive order; 

<2> Relate solely to the internal per¬ 
sonnel rules and practices of an agency; 

(3) Disclose matters specifically ex¬ 
empted from disclosure by statute (other 
than 5 U.8.C. 652), provided that such 
statute <A) requires that the matters be 
withheld from the public in such a man¬ 
ner as to leave no discretion on the 
issue, or (B> establishes particular cri¬ 
teria for withholding or refers to parti¬ 
cular types of matters to be withheld; 

(4> Disclose trade secrets and com¬ 
mercial or financial Information obtained 
from a person and privileged or confi¬ 
dential; 

(5) Involve accusing any person of a 
crime, or formally censuring any person: 

(6) Disclose information of a personal 
nature where disclosure would constitute 
a clearly unwarranted invasion of per¬ 
sonal privacy; 

<7> Disclose investigatory records com¬ 
plied for law enforcement purposes, or 
Information which If written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would <i> Inter¬ 
fere with enforcement proceedings. (Ill 
deprive a person of a right to a fair trial 
or an Impartial adjudication, (ill) con¬ 


stitute an unwarranted invasion of per¬ 
sonal privacy. <lv> disclose the identity 
of a confidential source and. In the case 
of a record compiled by a criminal law 
enforcement authority in the course of 
a criminal investigation, or by an agency 
conducting a lawful national security in¬ 
telligence Investigation, confidential In¬ 
formation furnished only by the con¬ 
fidential source. < v) disclose investiga¬ 
tive techniques and procedures, or (F) 
endanger the life or physical safety of 
law enforcement personnel: 

(8) Disclose Information contained in 
or related to examination, operating, or 
condition reports prepared by. on behalf 
of. or for the use of an agency respon¬ 
sible for the regulation or supervision of 
financial Institutions; 

(9) Disclose information the prema¬ 
ture disclosure of which would: 

(i) In the case of an agency which 
regulates currencies, securities, commod¬ 
ities. or financial institutions, be likely 
to <A> lead to significant financial specu¬ 
lation in currencies, securities, or com¬ 
modities. or <B> significantly endanger 
the stability of any financial Institution; 
or 

(11 > In the case of any agency, be likely 
to significantly frustrate Implementation 
of a proposed agency action, except that 
this paragraph shall not apply In any 
Instance where the agency has already 
disclosed to the public the content or 
nature or its proposed action, or where 
the agency is required by law to make 
such disclosure on its own initiative prior 
to taking final agency action on such 
proposal; or 

(10> Specifically concern the agency's 
issuance of a subpena, or the agency’s 
participation In a civil action or proceed¬ 
ing, an action In a foreign court or in¬ 
ternational tribunal, or an arbitration, or 
the initiation, conduct or disposition by 
the agency of a particular case of for¬ 
ma] agency adjudication pursuant to the 
procedures In 5 U.8.C. 554 or otherwise 
involving a determination on the record 
after opportunity for a hearing. 

g 31 Oh.6 Ppocfdurr* for elodng dUcu*- 
fiton or withholding information. 

<a> Discussions of a matter shall not 
be closed to the public and information 
about a meeting shall not be withheld 
from the public meeting announcement 
except by a recorded vote of a majority 
of the Membership with respect to each 
such matter or item of information. For 
this purpose, such votes shall be by the 
Members themselves without use of 
proxies. 

(b> Each matter the discussion of 
which is to be closed to public observa¬ 
tion and each piece of Information that 
is to be withheld from the public meet¬ 
ing announcement shall be the subject 
of a separate vote unless, the matter or 
Information Is expected to involve a 
series of meetings. In such case, the 
Board may vote to close the discussion 
or withhold the Information about the 
same particular matter for a period of 
thirty days from the date of the initial 
discussion In the .series. 
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(c) By the close of business on the 
working day following a vote to close or 
withhold, the Secretary of the Board 
shall have posted on the Board’s Public 
Notice Board in Room 714. 1825 Connect¬ 
icut Avenue. N.W., Washington, D.C. 
20428 a copy of such vote, showing the 
vote of each Member on the question; a 
full written explanation of any closing 
os set forth in paragraph (d> of this sec¬ 
tion; and a list of all persons and their 
affiliation expected to attend the meeting. 

<d> For each matter the discussion of 
which is to be closed to public observa¬ 
tion, a full written explanation shall be 
issued. Such explanation shall contain 
reference to the specific exemptions 
listed in § 310b.5 which the Board is 
invoking and shall set forth why the 
discussion is to be closed. 

§ 310b.7 Orlifimtion bj the fieneml 
Coomef. 

<a> For each matter the discussion of 
which the Board decides to close to the 
public, the General Counsel shall certify 
that, in his or her opinion, the meeting 
may be closed to the public and shall 
state each relevant exemptive provision. 

<b> A copy of any such certification 
shall be included in the meeting an¬ 
nouncement for the meeting in question 
and shall be part of the Board’s rec¬ 
ords for that proceeding. 

(c> In the event the General Counsel 
position U vacant or the incumbent is 
unavailable or disqualified, the power 
to make such certification shall be ex¬ 
ercisable by the next-ranking attorney 
in the Office of General Counsel who U 
available and is not disqualified. For 
these purposes, such next-ranking attor¬ 
ney shall be deemed by the Board to 
be the Acting General Counsel 

<d> A copy of such certification shall 
be placed in the Board’s official Minutes. 

§ 31 OK.8 Request* to open or rlo*c 
Board meeting*. 

(a) Any person may request that the 
Board open to public observation dis¬ 
cussion of a matter which it has earlier 
decided to close. 8uch requests shall be 
made pursuant to the procedures set 
forth in paragraph (c) of this section. 

(b> Any person whose interests may 
be directly affected may request that a 
portion of a meeting be closed to the 
public for any of the reasons referred 
to in 4 310.5 <5>, <6>. or H). Such re¬ 
quests shall be made pureuant to the 
procedures set forth In paragraph (c) 
of this section. 

<c> <1> All requests to open or close 
Board meetings shall be captioned “Re¬ 
quest to Open ; _ <date> Board 

meeting on item _ < number or 

description)” or '’Request to Close: 

_ (date) Board meeting on 

item . (number or description)”. 

as the case may be. shall state the rea¬ 
son <s) therefor, the name and address 
of the person making the request and. 
if desired, a telephone number. 

(2) The person making the request 
shall submit nine copies of the request to 
the Office of the Secretary. Such requests 


shall be submitted within 3 working days 
of the issuance of the meeting announce¬ 
ment regarding a meeting to be held 
within seven calendar days. In all other 
cases, requests must be submitted no less 
than eight working hours before the 
meeting in question. Untimely requests to 
open meetings shall be returned to the 
requester with a statement that the re¬ 
quest was untimely received and that 
requests for access to transcripts pursu¬ 
ant to i 310b.ll can be made. UnUmely 
requests to close meetings shall be placed 
on the agenda of the meeting in question 
as the first item of business and if a 
Member so requests, a vote on the re¬ 
quest will be taken. 

<3> Responsive pleadings to requests 
to open or close meetings shall not be ac¬ 
cepted. 

<4> The Secretary shall retain one 
copy of timely requests and forward one 
copy to each Member, one copy to the 
General Counsel, and two copies to the 
Docket 8ection. one for entry in the ap¬ 
propriate docket file, if any. and one to 
be posted on the Public Notice Board 
located in that section. 

(5) Any Member may require that the 
Board vote upon the request to open or 
close. If the request Is supported by the 
votes of a majority of the agency mem¬ 
bership. an amended meeting announce¬ 
ment shall be issued and the Secretary 
shall immediately notify the requester 
and before the close of business the next 
working day. have posted such vote and 
any other material required by i 310b.4. 
5 310b.6. or 4 310b.7 on the Board’s Pub¬ 
lic Notice Board. 

<6) If no Board Member requests that 
a vote be taken on a request to open or 
close a Board meeting, the Secretary 
shall by the close of the next working 
day after the meeting to which such re¬ 
quest pertains certify that no vote was 
taken. The Secretary shall forward one 
copy of that certification to the requester 
and two copies of that certification to 
the Docket Section, one to be placed in 
the appropriate Docket file, if any. and 
one to be posted on the Public Notice 
Board, where it will be displayed for one 
week. 

§3IOb.9 Condurt of open Board meet¬ 
ing*. 

(a) The presiding Member at each 
Board meeting has the authority and the 
responsibility to insure that the meet¬ 
ings arc conducted in an orderly fashion 
so as to preserve the public’s right to 
observe and the Board’s right to con¬ 
duct its business. 

<b) The right of the public to observe 
open discussions at Board meetings shall 
not include a right to participate at the 
meeting, or the right to file motions, 
pleadings, or other documents based on 
the comments of Board Members or staff 
at open discussions. The open meeting 
procedure is not an appropriate vehicle 
for persons to supplement records in 
matters before the Board. Such motions, 
pleadings or documents shall not be ac¬ 
cepted by the Board. 


(c> Deliberations, discussions, com¬ 
ments, or observations made during the 
course of open discussions at Board 
meetings do not themselves constitute 
action of the Board. In addition, com¬ 
ments made by a Member may be ad¬ 
vanced for purposes of discussion and 
argument and may not reflect the ulti¬ 
mate position of that Member. For this 
reason, persons who choose to act on the 
basis of the content of discussions at 
open Board meetings do so entirely at 
their own risk. 

§310k.l0 Trantrript* of disruuMini at 
rioted Board meeting*. 

(a> All Board meetings closed to pub¬ 
lic observation in whole or in part shall 
be the subject of a complete verbatim 
transcript indicating the identity of each 
speaker. Such transcripts shall be re¬ 
tained in the custody of the Board's Sec¬ 
retary for two years after the meeting 
or one year after the conclusion of the 
Board proceeding with respect to which 
the discussion was held, whichever occurs 
later Along with the transcript, the Sec¬ 
retary shall also maintain a copy of the 
General Counsel certification (as set 
forth In I 310b.7> and a statement of the 
presiding Member setttng forth the time 
and place of the meeting at which the 
discussion occurred and a list of persons 
present. 

(b> The Board shall make available 
to the public in the Public Reference 
Room. Room 710. 1825 Connecticut Ave¬ 
nue. N.W., Washington. D.C. 20428. such 
portions of each transcript which are 
not exempt from disclosure pursuant to 
5 310b 5. Such nonexempt portions of 
transcripts will ordinarily be available 
within 20 business days of the meeting. 

<c> Copies of the publicly available 
nonexempt portions of transcripts, for 
15 cents per page, can be made at the 
Public Reference Room or ordered from 
the Public Reference Room. 

<d>(l) Any person seeking access to 
portions of transcripts of discussions at 
closed Board meetings in addition to any 
portions already available mav request 
such access from the Office of the Secre¬ 
tary at 1825 Connecticut Avenue, NW.. 
Washington. D.C. 20428, within 7 busi¬ 
ness days of the availability of the tr&n- 
scrlot of the meeting in question. 

(2) Such request shall be in writing, 
and shall be captioned "Sunshine Tran¬ 
script Request” on the document and on 
the envelope if one is used. Such request 
*hall indicate the name and address of 
the requester and shall state the date of 
the meeting, the matter for which addi¬ 
tional access to transcripts is sought, the 
date of the public availability of the 
transcript in question, and the reasons 
for the request 

(3) Within 7 business days of receipt 
of the request, the Secretary shall either 
make the requested material available In 
whole or in part or provide an explana¬ 
tion for not doing so 

§ 31 OK. 11 Rcqurftt* for document* other 

than transcript*. 

Requests for all Board documents other 
than the requests for the transcripts de- 
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scribed In 9 310b 10 are governed by Part 
310 of this title. 
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CIVIL AERONAUTICS BOARD 

[ 14CFR Part 370] 

(SPDR-06: Docket No. 30314, Dated: 

January 7.1877 1 

EMPLOYEE RESPONSIBILITIES AND 
CONDUCT 

Proposed Rulemaking 

For the reasons set forth in the at¬ 
tached Explanatory Statement the Board 
has determined to issue a notice of pro¬ 
posed rulemaking to amend Part 370 of 
Its Special Regulations (14 CFR Part 
370). Employee Responsibilities and 
Conduct. 

The principal features of the proposal 
are described in the Explanatory State¬ 
ment and the proposed amendments are 
set forth in the proposed rule. The 
amendments are proposed under E.O. 
11222. 30 FR 6469. 3 CFR. 1905 Supp.; 

5 CFR 735.101 ct seq.: secs. 201, 202. 
204 of the Federal Aviation Act, 72 Btat. 
741. 742, 743 <49 UB.C. 1321. 1322. 1324). 

Interested persons may participate 
tn this proceeding by submission of 
twenty (20) copies of written data, views 
or arguments addressed to the Docket 
Section. Civil Aeronautics Board. Wash¬ 
ington, DC. 20428. All such materials 
shall be filed on or before February 14, 
1977 Copies of such communications will 
be available for examination bv the pub¬ 
lic in the Docket Section of the Board. 
Room 711. University Building. 1825 Con¬ 
necticut Avenue, N.W., Washington. D.C. 

Individual members of the general pub¬ 
lic or Board employees who wish to par¬ 
ticipate informally In this proceeding 
may do so through submission of com¬ 
ments tn letter form to the Docket Sec¬ 
tion at the above address, without the 
necessity of filing additional copies. 

It should be noted that the Board is 
attaching the highest priority to Its con¬ 
sideration of the proposed rules which are 
the subject of this proceeding because of 
the importance which we perceive in im¬ 
proving the standards governing the con¬ 
duct of government employees in a regu¬ 
latory agency. We therefore Intend to 
move forward as expeditiously as possible 
in order to put Into effect these rules, 
which are designed to improve employee 
conduct and minimize conflicts of inter¬ 
est, Therefore the Board does not con¬ 
template the granting of anv extensions 
of time for the filing of comments with 
respect to this matter Indeed. It is our 
present Intention to have in effect bv 
March 1. 1977 the rules which will result 
from this proceeding 

By the Civil Aeronautics Board 

Phyllis T. Kaylob. 

Secretary. 

Explanatory Statement 

This proposed amendment to Part 
370—Employee Conduct and Responsi¬ 
bilities would constitute a revision of the 
regulation It restricts in a number of 


ways conduct of employees. Including 
Board Members themselves, which might 
give rise to an Inference that their 
actions were motivated by considera¬ 
tions other than those which should law¬ 
fully and ethically control their conduct 
and actions. Further. It incorporates, 
replaces, and revises in a more restrictive 
fashion Section 274 of the CAB Manual 
dealing with Pecuniary Interests in Civil 
Aeronautics Enterprises. This updates 
and places all of our regulations relat¬ 
ing to employee holdings of financial 
Interests in a single document which 
would be readily available to both em¬ 
ployees and the public. 

The provisions of our existing regula¬ 
tion call for high standards of conduct 
from employees and establish appropri¬ 
ate standards for limiting holdings of fi¬ 
nancial and other interests of employees 
which might give rise to conflicts of In¬ 
terest or the appearance of such con¬ 
flicts. Nevertheless, almost ten years have 
elapsed since we have reviewed 
these regulations in their entirety, and 
the administration of the controls dur¬ 
ing this period has not been wholly sat¬ 
isfactory. Therefore, it is appropriate 
that w© should now review these regu¬ 
lations. with particular emphasis on 
their efficient enforcement. As a result of 
our reexamination, we believe that it is 
reasonable to establish, and do establish, 
even higher standards and tighter ad¬ 
ministrative controls than were preva¬ 
lent earlier to meet what we perceive to 
be the public expectations for the con¬ 
duct of Government employees in a 
regulatory agency. 

The total effect and Intention of our 
actions is to establish new higher ethical 
standards for the conduct of Board em¬ 
ployees, including Members. * 1 We seek 
further to establish an administrative 
mechanism that will Insure that the sub¬ 
stantive rules provided are adhered to 
scrupulously. 

The changes made to improve em¬ 
ployee conduct and minimize conflicts of 
interest are both procedural and sub¬ 
stantive. As a matter of procedure, we 
have established a new administrative 
mechanism for handling the problems 
growing out of the application of Part 
370. We have provided for the appoint¬ 
ment of the General Counsel as the 
Boards Ethics Counselor and for the 
appointment of two Deputy Ethics Coun¬ 
selors (the Deputy General Counsel and 
the Director, Bureau of Enforcement), 
anl delegated U> the Ethics Counselor 
authority to appoint a Conflicts Admin¬ 
istrator from the ranks of Board em¬ 
ployees with the approval of the Manag¬ 
ing Director/ The Ethics Counselor (or 


1 Now higher standards for the conduct of 
our proceedings have recently been estab¬ 
lished by the re Issuance on an Interim basis 
of Part 300—Rules of Conduct In Board Pro¬ 
ceedings < PRr-134. 41 FR 34687. August 16. 
1978. and PR-160, 41 FR 48116. November 2, 
1976 > 

1 The Bureau of Operating Rights and the 
Bureau of Economic* will supply operating, 
financial, and economic data and Information 


his Deputies at his discretion, or in his 
absence or unavailability) will be the 
Arbiter of ethical questions arising under 
Part 370. Including the rendering of 
final administrative determinations on 
whether an entity is a “civil aeronautics 
enterprise” under the definition provided 
in Part 370. However, neither the Ethics 
Counselor nor one of his deputies shall 
decide issues affecting an employee in 
the same organizational unit. The Con¬ 
flicts Administrator will be responsible 
for the Initial review of all financial re¬ 
ports filed under Part 370. except those 
of Board Members, which will be re¬ 
viewed by the U.8. Civil Service Commis¬ 
sion. Where a report indicates a viola¬ 
tion of the regulation and the need for 
remedial action, as evidenced by prior 
rulings of the Ethics Counselor or the 
Board, the Conflicts Administrator mav 
order such action. Otherwise, he shall 
ness the matter to the Ethics Counselor. 
The employee involved may always ap¬ 
peal the matter to the Ethics Counselor. 
The other principal duties of the Con¬ 
flicts Administrator are to see that re- 
oulred actions are taken within the time 
limit* prescribed by the regulations and. 
together with the Ethics Counselor and 
his Deputies, to render advice to em- 
olovees and make available to them the 
texts of statutes and governing prece¬ 
dents applicable to employees of the 
Board. 

In the case of Board Members, it is 
necessary to have independent review— 
not by one’s own colleagues—of a Mem¬ 
ber’s financial holdings Therefore, re- 
Dorts of holdings of ’’civil aeronatlcs en¬ 
terprises’* and of other financial interests 
will be filed directly and solely with the 
Civil Service Commission, all in accord¬ 
ance with the provisions of Executive 
Order 11222. The Board regards the Civil 
Service Commission as having plenary 
authority to decide all questions concern¬ 
ing the financial Interests of Members as 
may arise under these regulations. To 
this end. it will make available for such 
consultation as the Civil Service Com¬ 
mission desires, the services of its Office 
of General Counsel. 

Under the scheme of Part 370, the 
Board is empowered to-make the final 
decision in every case except those in¬ 
volving Board Members. In cases where 
a waiver is sought from a prohibition in 
the regulation, or a determination that 
an employee holds a financial Interest in 
a civil aeronautics enterprise and must 
dispose of it, the employee may seek a 
waiver from the Bureau or office head 
with the approval of the Ethics Coun¬ 
selor and, subsequently. If the employee 
is dissatisfied with the result, petition 
the Board for a waiver from the require¬ 
ments of the regulation or the determina¬ 
tion of these officials under the standards 
provided in the regulation. If. on the 


with respect to air transportation and other 
companies and individuals as requested by 
the Ethics Counselor and the Conn let* Ad¬ 
ministrator for the purpose of carrying out 
their functions under this Part. 
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other hand, these officials disagree, the 
matter shall be submitted automatically 
to the Board. In one class of cases, how* 
ever, those In which the Ethics Counselor 
determines that there is a real or appar¬ 
ent conflict of interest requiring specified 
remedial action, the employee may se¬ 
cure a review and determination by the 
Board by direct appeal rather than by 
seeking a waiver. In any case the em¬ 
ployee has no election: he must follow the 
single course provided in the regulation 
for the type of case involved. In either 
case, the employee may be protected dur¬ 
ing the appeal or waiver process. 

These procedural changes, with the 
time limits specified In the regulation for 
taking various actions, should speed up 
determinations under the regulation and 
increase accountability for action and for 
compliance by detailing the procedures 
to be followed with greater precision. The 
substantive changes discussed below, 
which add prohibitions on employee con¬ 
duct, should have the same effect by 
eliminating many areas of indecision in 
the minds of employees and adminis¬ 
trators as to the scope of the limitations 
of the regulation. 

The substantive changes in the regu¬ 
lation (1) Expand the stated classes of 
persons covered by the regulation; (2) 
Restrict In a number of new ways the 
permissible conduct of persons covered ; 
<3> Expand the definition of “civil aero¬ 
nautics enterprise*'; (4> Require addi¬ 
tional reports of expanded scope with re¬ 
spect to “civil aeronautics enterprises*'; 
<5> Expand the classes of employees re¬ 
quired to file reports on their financial, 
employment, and other interests, in¬ 
creasing both the number of such reports 
and their scope; and (6> Certain miscel¬ 
laneous changes. We shall discuss each of 
these categories briefly. 

The stated classes of persons subject 
to the regulation are clarified to explic¬ 
itly include “members of the personal 
staffs of the Board Members" and, for 
the first time, "consultants and experts 
hired by the Board by contract or other¬ 
wise" who are neither employees or spe¬ 
cial government employees. To the extent 
that these latter persons may not be ''em¬ 
ployees." it is apparent that such persons, 
like employees should be subject to high 
ethical standards and should avoid con¬ 
flicts of interest or the appearance there¬ 
of. With respect to the consultants, the 
regulation also provides that each con¬ 
tract shall contain a provision subject¬ 
ing the consultant or contractor to the 
regulation as a continuing matter 
through the life of the contract. 

The permissible conduct of persons 
subject to the regulation has been limited 
in a number of significant ways by re¬ 
stricting the exceptions from the general 
rule that employees (including the em¬ 
ployee’s spouse, minor children, and 
other permanent members of the em¬ 
ployee's immediate household) shall not 
solicit or accept, directly or indirectly, 
any gift, gratuity, favor, meal, entertain¬ 
ment, loan, or any other thing of mone¬ 
tary value from a person <1) Who has 
or is seeking contractual or other busi¬ 
ness or financial relations with the 


Board, or <2) Who conducts operations 
or activities that arc regulated by the 
Board, or <3> Who has Interests that may 
be affected by the employees' perform¬ 
ance of their duty. or. as added by this 
amendment, (4) Who has an interest in 
obtaining information from Board em¬ 
ployees for use in producing a commer¬ 
cial publication, i.e. the media, or <5) 
Trade associations of one or more of such 
persons. < All of these classes may be re¬ 
ferred to collectively as "interested per¬ 
sons.") 

First, the exception permitting accept¬ 
ance of something of value where the 
motive in giving was an obvious personal 
or family relationship has been restricted 
by requiring further that the employee 
reasonably believe that the cost of the 
thing of value was not borne by the em¬ 
ployer of the person transmitting it and 
the circumstances do not create an 
actual or apparent conflict of interest. 

Second, while benefits earned by prior 
employment and received as a matter of 
right may be received lawfully under the 
regulation, the exception is now re¬ 
stricted so that retirement benefits may 
only be received if they have been 
funded, and free or reduced rate trans¬ 
portation privileges may not be utilized 
by an employee (or by the spouse, chil¬ 
dren, or permanent members of the im¬ 
mediate household) while employed by 
the Board. 

Third, the exception permitting em¬ 
ployee participation in inaugural flights 
is restricted (1) By requiring a determi¬ 
nation by the Board that employee par¬ 
ticipation is in the best interests of the 
Government, and (2) By the Board pay¬ 
ing the host the pro rata cost of the em¬ 
ployee’s participation in the flight, in¬ 
cluding lodging, meals and entertain¬ 
ments Incidental thereto. (Employees 
may also be accompanied by their 
spouses if they pay for their pro rata 
costs.) 

Fourth, the exception permitting ac¬ 
ceptance of invitations to social, honor¬ 
ary. or promotional functions, including 
luncheons, dinners, parties, or other af¬ 
fairs sponsored by interested persons Is 
eliminated. However, an employee may 
attend such a function If the Board or 
the employee pays the host the coat of 
the employee s participation, or the host 
may pay the cost of the employee’s par¬ 
ticipation if the employee is a speaker or 
program participant. 

Fifth, the former broad exceptions per¬ 
mitting acceptance of invitations for food 
or refreshments in the course of meet¬ 
ings. inspection tours, or trips out of 
town or abroad. Including lodgings in 
tiie latter instance, are now restricted to 
the acceptance of social amenities during 
the course of official travel (not involv¬ 
ing an adjudicatory matter), including 
international civil aviation consultations 
or negotiations, only if invitations in 
these circumstances are extended by a 
civic body or a state, local, or foreign 
government, or international govern¬ 
mental organization, to all official dele¬ 
gations, or by a member of one delega¬ 
tion to one or more members of other 
delegations, and the Board employee is 


associated with the U.8. delegation, if the 
social engagement is customary under 
the circumstances and the refusal of the 
invitation would be embarrassing to the 
governments involved or otherwise would 
be inappropriate. 

Sixth, also still permitted is acceptance 
from a foreign government of invitations 
to social engagements in conjunction 
with official business in the United States 
If the employee has no reason to believe 
that a civil aeronautics enterprise is 
bearing the cost of any social amenities 
Involved, the occasion is customary under 
the circumstances, and the refusal of the 
invitation would be embarrassing to any 
of the governments involved or otherwise 
would be inappropriate. Seventh, the ex¬ 
ception permitting other invitations if 
authorized in advance by the Board in 
particular situations is now further re¬ 
stricted by the necessity for a Board 
finding that acceptance of such on Invi¬ 
tation "is in the best Interests of the 
Government" 

Other new provisions of the regulation 
limit employee conduct or Impose new 
responsibilities upon the employee. Thus, 
gifts or gratuities, the receipt of which is 
prohibited by this regulation, must be re¬ 
turned by the employee with a letter of 
explanation. If that is not feasible they 
must be turned over to the Ethics Coun¬ 
selor. for distribution to a charitable or¬ 
ganization. Likewise, a gift, decoration 
or other thing of value from a foreign 
government, otherwise than as permitted 
by statute and this regulation, must be 
turned over to the Ethics Counselor for 
transmittal to the State Department. 
ALso. the regulation prohibits solicita¬ 
tion, negotiation, and arrangements for 
private employment by an employee per¬ 
sonally and substantially participating, 
directly or indirectly, in a matter in 
which the prospective employer has an 
interest. However, the employee is en¬ 
couraged to report the imminence of any 
such negotiations, unless he rejects them 
out of hand, and provision is made for 
relieving him from his representation of 
the Board in the matter if his supervisor 
and the Ethics Counselor so agree. To 
the same effect, an employee Is prohibited 
from personally and substantially par¬ 
ticipating. directly or indirectly, In a 
matter that to his knowledge affects a 
party with whom he is dealing for fu¬ 
ture employment. Again, an employee is 
enjoined not to use his Government em¬ 
ployment to influence or coerce a per¬ 
son to provide financial benefits to him¬ 
self or another. And it is pointed out 
th«t influence or coercion will be readily 
Inferred if the person being benefitted is 
one with whom the employer has family, 
business or financial ties. 

One of the changes in the regulation 
Is the inclusion of the definition of “civil 
aeronautics enterprise" and the admin¬ 
istrative procedure for enforcing the pro¬ 
hibition against employee's holding fi¬ 
nancial Interests in such entities. As 
noted earlier, we have eliminated f 274 
of the CAB Manual, which formerly dealt 
with the material, so that all require¬ 
ments relating to financial Interests of 
employees are set forth in a single docu- 
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ment readily available to employees and 
the public. More importantly, we have 
broadened the scope of a “civil aero¬ 
nautics enterprise" by a more realistic 
definition which includes entitles which 
invariably give rise to a conflict or ap¬ 
parent conflict of interest where held by 
employees. 

The effect of the changes in the defini¬ 
tion of “civil aeronautics enterprise" is 
to bring within the ambit of the prohibi¬ 
tion against employees holding financial 
interests in civil aeronautics enterprises 
the following types of organizations: fl> 
Intrastate air carriers; and (2) govern¬ 
mental authorities if engaged in a busi¬ 
ness enterprise, such as the operation of 
an airport/ These two categories clearly 
belong within the definition and our 
present action eliminates any doubt on 
that score. Since the present prohibition 
against holding financial interests in civil 
aeronautics enterprises is now broader 
than formerly unfairness to Board em¬ 
ployees can arise. A Board employee who 
held a financial interest in a company 
formerly permitted but now prohibited 
would be penalized although not culpa¬ 
ble. Any such unfairness may be relieved 
by a waiver. 8uch waivers shall be de¬ 
termined upon the basis of the hardship 
to the employee and the equities of the 
situation. It shall be clearly understood, 
however, that such waivers shall not be 
in perpetuity and that it shall be the in¬ 
variable aim to terminate such waivers at 
the earliest possible time consistent with 
the foregoing standards. 

Furthermore, we have provided both 
In the definition of civil aeronautics en¬ 
terprise (»370.735-12fd>) and in the 
waiver provisions <| 370.735-72*0) per¬ 
tinent considerations for determining 
what constitutes a primary engagement 
in civil aeronautics and for applying the 
provision prohibiting the holding of civil 
aeronautics enterprises and weightng the 
equity of relief therefrom in cases of em¬ 
ployees other than Board Members, 
where it is legally permissible. 

In particular, the appropriate author¬ 
ity is directed to consider (1) The sales, 
investment, profit, and managerial ef¬ 
fort directed to the civil aeronautics as¬ 
pects of the enterprise compared to the 
other aspects of its business. <ii) The 
public image of the enterprise, (iii) The 
degree of the Board's regulation and 
oversight of such enterprise, and fiv) 
The degree to which the economic inter¬ 
ests of the enterprise might be affected 
by Board action. 

The latter standard in particular will 
permit, but not require, the exclusion 
from the term "civil aeronautics enter¬ 
prise" of some air carriers formerly in¬ 
cluded within the ambit of the definition. 
For example, in the past “air carriers" 


* While not classed m a "civil Aeronautics 
enterprise," we are requiring all employee!! 
to report holdings of surface common car- 
rlent. Because of possible competitive prob¬ 
lems such holdings may well give rise to con- 
filet of Interest problems and require some 
remedial action. 


were included within the term "civil 
aeronautics enterprise" no matter how 
small the "air carrier" activities were in 
absolute terms or in relation to the total 
business of the enterprise. In such in¬ 
stances, where, for example, a billion dol¬ 
lar corporation owing a corporate air¬ 
craft registered it as an air taxi in order 
to charter it for use when not needed 
by the owner, thus reducing the net cost 
to the owner, we found it necessary to is¬ 
sue a waiver to permit the holding of 
the large corporation which was not in 
fact a civil aeronautics enterprise by 
any meaningful test. Our present inten¬ 
tion is to Identify and bar those enter¬ 
prises where Board action might affect 
financial interests. The procedure adopt¬ 
ed herein will, we believe, accomplish 
this objective more often and with 
greater precision while at the same time 
establishing a less burdensome admin¬ 
istrative mechanism. 

However, because of the foregoing, 
it is possible for an employee to retain 
a holding in an entity because it Is not 
a civil aeronautics enterprise even 
though some part of the business it owns 
or controls consists of an air transpor¬ 
tation company. We win now require that 
reports be made in such Instances and 
that they be filed In the Public Refer¬ 
ence Room in the alphabetical sequence 
of employees’ names. 

The regulation continues to provide ex¬ 
clusions from the definition of civil aero¬ 
nautics enterprises. Thus, entitles en¬ 
gaged in manufacturing products essen¬ 
tially non-aoronautical in nature are ex¬ 
cluded even though some part of their 
production is used in aviation. The for¬ 
mer exclusion for "investment trusts" 
whose portfolios include holdings in 
aeronautical enterprises has been con¬ 
tinued but for “investment companies" 
(a broader term intended to cover mu¬ 
tual funds, bond funds, and the like) 
unless their names or portfolios suggest 
that they are engaged primarily in hold¬ 
ing financial Interest in civil aeronautics 
enterprises. The exclusion for aero¬ 
nautical enterprises “exclusively" mili¬ 
tary in nature has been retained. 

As in the past, the regulation requires 
all new employees, to file reports of their 
holdings of pecuniary interests in civil 
aeronautics enterprises upon entry upon 
duty. In view of the changes in the defi¬ 
nition of civil aeronautics enterprises, all 
present employees w r ould be required to 
refile within 30 days after the effective 
date of these amendments. Additionally, 
such reports must disclose holdings of 
financial interests in surface common 
carriers. Finally, all employees are re¬ 
quired to file supplemental reports with¬ 
in 14 days of the acquisition by purchase, 
gift, inheritance or otherwise of any fi¬ 
nancial interest in any ci\H aeronautics 
enterprise or any entity which may argu¬ 
ably fall within that category. 

As noted earlier. Board Members also 
file such reports. The only distinction 
drawn between them and other em¬ 
ployees Is that their reports are filed di¬ 
rectly with and ruled on by the Civil 


Service Commission rather than the 
Ethics Counselor with an appeal to the 
Board, and that their waiver rights are 
limited by the statute. 

A full report of all employment and 
financial interests has never been re¬ 
quired of all employees. Rather, the re¬ 
porting group was restricted to those 
employees in the upper echelons of the 
Board’s staff who were closely related to 
tiie decision-making process/ It was felt 
that it was in these groups of employees 
that possible conflicts of Interest might 
arise. Wc have by this amendment 
greatly expanded the groups of employ¬ 
ees required to to make reports of em¬ 
ployment and financial interests.' This 
expansion, notwithstanding the absence 
of any serious conflicts problems in the 
past. will, in our judgment, further our 
objective of being free from any real or 
Apparent conflicts of interest/ 

Moreover, we have increased the num¬ 
ber and coverage of the reports required 
from this expanded group of employees. 
Such reports will now Include financial 
interests in intrastate air carriers and in 
governmental authorities if they arc en¬ 
gaged in a business enterprise such as 
the operation of an airport or other ter¬ 
minal or transportation facilities, or the 
like. Further, supplementary reports 
must be filed as of June 30 each year, 
and negative reports must be filed if no 
changes occur/ Also, between reports, 
any acquisition of a financial or other 
interest must be reported within 14 days 
of its occurrence. These requirements 
also apply to employees assigned or pro¬ 
moted to the expanded class. Thus, the 


•They were (1) employees in AdminJMrs- 
Uro Law Judge positions; (2) employees In 
grade* OS-16 and above and in position* 
paid at a rate equal to or above the entrance 
rate for a grade OS-16; and (3) all other em¬ 
ployees in positions of assistant division 
chiefs or equivalent and above at any grade. 
These categories were approved by the Civil 
Service Commission. 

‘They now include employees In grades 
OS-13 and above, all purchasing agents (in¬ 
cluding the librarian), and all Members* per¬ 
sonal stafTM. Some of these employees are 
below grade OS-13. Their inclusion Is Jus¬ 
tified because. In the case of purchasing 
agents, their authority U not unlike that 
of higher rated employees and squarely pre¬ 
sents realistic opportunities for conflicts of 
Interest, and. in the case of Members* per¬ 
sonal staffs, some of whom filed reports in 
the post, their explicit inclusion is based on 
the confidential relationship between them¬ 
selves and the Member they work for. 

- In bln Report to the Congress , Effective¬ 
ness of the Eitumclal Disclosure System for 
Cit'd Aeronautics Board Employees Seeds 
Improvement (September 16. 1076), the 
Comptroller General Indicated a need to ex¬ 
pand the field of employees filing financial 
reports along the lines we have followed. 
Moreover, the classes of employees so in¬ 
cluded coincide more closely to the classes 
enumerated by the Civil Service Commission 
in the Federal Personnel Manual (5 CFR 
Part 735.403). 

▼So far as Board Members are concerned, 
similar statements or reports of financial or 
other Interests are filed directly with the 
Ctvtl Service Commission and reviewed by 
the Commission. # 
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possible existence or continuance of real 
or apj>arcnt conflicts of Interests has 
been greatly narrowed. Finally* annual 
authority to engage in outside employ¬ 
ment is required, and if any significant 
change in such outside employment is 
made, a new application must be filed 
for permission to engage in such changed 
employment. 

The miscellaneous changes in the 
regulation need little comment. Wc have 
made explicit what has always been im¬ 
plicit in the regulations, namely, that 
an employee's spouse is included within 
his 'immediate family" <§1370.735-37, 
370.735-72. Olid 370.735-73 > by providing 
that for purposes of the prohibitions 
against employment and the holding of 
financial interests, an "employee" in¬ 
cludes the employee's spouse, minor* 
children, and permanent members of 
the employee’s immediate household. We 
have also made clear that when travel¬ 
ing on official business no reimburse¬ 
ment may be accepted by an employee 
from private sources, excepting only re¬ 
imbursement for normal travel and sub¬ 
sistence expenses in connection with 
meetings having training aspects ap¬ 
proved in accordance with | 242.8 of the 
CAB Manual. On the other hand, an ex¬ 
ception from the general prohibitions of 
the regulations Is made to permit the 
acceptance from private sources of re¬ 
imbursement for norihal travel and sub¬ 
sistence expenses when not on official 
business If properly approved and not 
prohibited by law. Finally, we have cor¬ 
rected the list of statutes employees arc 
to be acquainted with by striking one 
statute* and adding two new ones. <Sec 
§ 370.730-44 <e> and <s>.) 

Since the amendments contained here¬ 
in relate solely to matters of agency 
management, personnel and procedure, 
notice and public procedure thereon arc 
not required. However, while the Board 
desires to secure the benefits of the 
higher ethical standards provided herein 
as promptly as reasonably feasible, we 
do not wish to exclude the public or our 
employees from making suggestions or 
proposals with respect to employee re¬ 
sponsibilities and conduct. We have 
therefore determined to consider such 
comments and views as may be filed with 
respect to these proposed rules before we 
finally adopt these revised standards. It 
should also be noted that the proposal 
herein contemplates that the ncw ? rules 
would become effective on March 1, 1977. 

These proposals have been approved 
by the United Slates Civil Sendee Com¬ 
mission. 

Proposed Rule 

The Board proposes to amend Part 370 
of Us Special Regulations < 14 CFR Part 
370 >. as follows: 

1. Amend i 370.735-12 Definitions, by 
amending paragraph <a> to read in full 


* Stricken is the prohibition against the 
employment of a member of a Communist 
organization (50 US.C. 784). This action 
rest* on this Supreme Court's decision in 
United State * V. Roden, 380 VS, 258 (1967). 


as follows and by adding new paragraphs 
<d) and (e) as set forth below: 

§ 370.735-10 Definition*. 

• • a • • 

(a) 'Employee" means Board Mem¬ 
bers and employees, including special 
Government employees as defined In 18 
U.8.C. 202 * and members of the personal 
staffs of the the Board Members. 


(d> "Civil aeronautics enterprise" 
means any enterprise primarily aero¬ 
nautical in nature. In determining 
whether an enterprise is primarily civil 
aeronautical in nature, the Ethics Coun¬ 
selor or other authority shall consider, 
without excluding other relevant factors. 
<1) The sales, investment* profit, and 
managerial effort directed to the civil 
aeronautical aspects of the enterprise 
compared to the other aspects of Us 
business* (2) The public image of the 
enterprise. <3> The degree of the Board’s 
regulation and oversight of such enter¬ 
prise. and <4) The degree to which the 
economic interests of the enterprise 
might be affected by Board action. Ex¬ 
cluded from "civil aeronautics enter¬ 
prises" shall be <1) Businesses engaged In 
manufacturing products essentially non- 
aeronautical in nature even though some 
part of their production is used in avia¬ 
tion; <2> Investment companies, unless 
their names or portfolios suggest that 
they are engaged primarily in holding fi¬ 
nancial interests in civil aeronautical 
enterprises: and <3> Aeronautical en¬ 
tities exclusively military In nature. 

Cco "Financial interests'* includes 
stocks, bonds, other forms of securities 
or Indebtedness and other holdings or 
interests which produce (or may pro¬ 
duce) a monetary or other material gain 
to their holder. A person shall be deemed 
to hold a financial interest if he owns it 
legally or beneficially or in a representa¬ 
tive or fiduciary capacity. 

2. Amend I 370.735-13 to read in full 
as follows : 

§ 370.735—13 Policy ami enforcement. 

ia) Tiie maintenance of unusually* 
high standards of honesty, Integrity, im¬ 
partiality, and conduct by Government 
employees is essential to assure the 
proper performance of the Government’s 
business and the maintenance of confi¬ 
dence by citizens in their Government. 
In a regulatory agency such as the Civil 
Aeronautics Board, whose actions affect 
the safety and financial interest of a 
large number of persons < the users of 
air transportation as well as the suppli¬ 
ers of the service), it is particularly im¬ 
portant that every employee be com¬ 
pletely impartial, honest and above sux- 


• 18 UJS.C. 203 defines a “special Govern¬ 
ment employee" as including an officer or 
employee of any independent agency of the 
United States who Is retained, designated, 
appointed, or employed to perform with or 
without compensation, for not to exceed 130 
days during any period of 386 consecutive 
days, temporary duties either on a full-time 
or intermittent basis. 


picion of improper conduct. Accordingly, 
the Board requires that it* employees ad¬ 
here strictly to the highest standard of 
ethical conduct in all their social, busi¬ 
ness. political and other off-the-job ac¬ 
tivities. relationships and interests as 
well as in their official actions. All Board 
employees shall exercise their informed 
judgment to avoid situations which 
result in actual or apparent misconduct 
or conflicts of interest. 

<b> Failure to adhere to the require¬ 
ments of the regulations in this part, in¬ 
cluding any failure to make a report or 
submit accurate and complete informa¬ 
tion required by this Part, or the disclo¬ 
sure of information in contravention of 
§ 370.735-52, may constitute cause for 
disciplinary action. Non-compliance 
with a final decision of the Board, the 
Ethics Counselor, a Deputy Ethics Coun¬ 
selor. or the Conflicts Administrator may 
also constitute cause for disciplinary’ ac¬ 
tion. Such disciplinary action may in ap¬ 
propriate cases include removal. Any 
such administrative disciplinary’ action 
may be in addition to any penalty pre¬ 
scribed by law. 

3. Amend § 370.735-14 to read in full 
as follows: 

§ 370.735—1 I IWnlurf for Hui%«*r or 
prrml»*ton. , 

Unless a different procedure is specifi¬ 
cally prescribed, requests for a waiver or 
special permission with respect to mat¬ 
ters relating to this part shall be sub¬ 
mitted as follows: 

<a> Promptly upon the employee’s dis¬ 
covery of a problem which in his judg¬ 
ment requires a waiver the employee 
shall forward to the head of the bureau 
or office a statement in triplicate setting 
forth, specifically ant*, in detail, the facts 
and circumstances surrounding the mat¬ 
ter and describing the relief requested 
A copy of such statement shall also be 
sent to the Ethics Counselor. 

(b) In determining whether the re¬ 
quested relief is permissible, the bureau 
or office head shall consider whether a 
denial of the requested relief would cause 
undue hardship to the employee and 
would not further the public interest. li 
the request concerns an employee’s fi¬ 
nancial interests the bureau or office 
head shall also consider the factors set 
forth in f 370.735-72<f>. The bureau or 
office head’s decision, which shall nor¬ 
mally be made within one week of receipt 
of the employee's request, shall be en¬ 
tered on each copy of the employee’s 
statement. The bureau or office head 
shall retain the original copy of the 
statement, forward one copy to the 
Ethics Counselor for review, and re¬ 
turn the remaining copy to the employee 
If the EUilcs Counselor, who normally 
will act within a week, disagrees with the 
determination of the bureau or office 
head, the bureau or office head and the 
employee shall be promptly notified and 
the matter shall automatically be sub¬ 
mitted on the following day to the Board, 
which normally shall decide the matter 
within a week. In this situation, no de¬ 
cision will become effective except that 
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of the Board. If. however, the Ethics 
Counselor agrees with the bureau or of¬ 
fice head, the employee shall be so noti¬ 
fied and the effectiveness of the decision 
shall be stayed for two working days 
after notification of the employee of the 
Ethics Counselor’s agreement to permit 
the employee to request the bureau or 
office head or, if necessary, the Board, or 
any Member thereof, for a stay of the 
decision pending the determination of a 
timely appeal to the Board. 

(c) An employee whose request for a 
waiver is denied may appeal to the Board 
by forwarding to it within one week after 
receipt of notification from the Ethics 
Counselor of agreement with the deci¬ 
sion of the bureau or office head a state¬ 
ment setting forth why the employee be¬ 
lieves the decision should be changed. 
Copies of such statement shall be given 
at the same time to the head of the em¬ 
ployee's office or bureau and the Ethics 
Counselor. The Board shall normally de¬ 
cide the appeal within one week and if 
such decision is upheld by the Board on 
appeal, the employee shall terminate as 
soon as ordered any prohibited employ¬ 
ment. activity or interest¬ 
ed) (1) Whenever an employee termi¬ 
nates any employment, activity or inter¬ 
est engaged in or held on the basis of a 
waiver or modification, or upon termi¬ 
nation after denial of a request to engage 
in such activity, he shall immediately so 
advise the head of the office or bureau by 
memorandum, with a copy to the Ethics 
Counselor. 

(2) Whenever an employee makes any 
significant change in the nature or ex¬ 
tent of the outside employment which 
the employee was granted permission to 
engage in. the employee shall promptly 
file a new application In accordance with 
this section. 

i$) Any permission to engage in out¬ 
side employment Is automatically limited 
to a period of no longer than one year, 
and Is conditioned upon the employee 
complying with paragraph (d) (2) of this 
section, and upon filing a new applica¬ 
tion at least 30 days prior to the expira¬ 
tion of the year if it is desired to con¬ 
tinue the employment beyond one year. 

(e) Insofar as the request for a 
waiver is filed by a Board Member and 
affects any matter other than the finan¬ 
cial Interests of the Board Member, the 
decision of the Ethics Counselor shall be 
reviewed by the full Board as a matter 
of course and shall not become effective 
unto such Board ruling is made. Matters 
affecting the financial interests of a 
Board Member shall be handled by the 
Civil Service Commission. 

4. Amend « 370.735-15 to read in full 
as follows: 

£370.73.%—15 Inlrrprt'tnlion*. mlwrc 
ami <!U*<'tniniition of in form nl ion. 

<a) The Board hereby designates the 
General Counsel to serve as its Ethics 
Counselor and as the Board’s designee 
to the CivO Service Commission on mat¬ 
ters covered by this part. The Board also 
designates the Deputy General Counsel 
and the Director, Bureau of Enforcement 


as Deputy Ethics Counselors, cither of 
whom may act as the Ethics Counselor 
when so designated by the Ethics Coun¬ 
selor or when the Ethics Counselor is 
absent or otherwise unavailable. Neither 
the Ethics Counselor nor cither of his 
Deputies shall act as Ethics Counselor 
with respect to an issue involving an em¬ 
ployee in the same bureau or office of 
the Board. The Ethics Counselor and his 
Deputies shall be assisted by a Conflicts 
Administrator appointed by the Ethics 
Counselor, with the approval of the Man¬ 
aging Director, from the employees of 
the Board. 

<b> The Office of Personnel shall es¬ 
tablish and maintain a roster of em¬ 
ployees of the Board Indicating which 
of them are required to file financial re¬ 
ports pursuant to 5 370.735-74. It shall 
furnish the Conflicts Administrator with 
quarterly updates thereof, 

<c> The Office of Personnel shall dis¬ 
tribute a copy of this part Including the 

preamble to this Amendment No.-- to 

each employee on the roster at the time 
of Us issuance and to each new employee 
upon entrance on duty. It shall also dis¬ 
tribute a copy of each substantive 
amendment of this part to each em¬ 
ployee on the Board’s roster within ten 
days after such amendment becomes ef¬ 
fective. Whenever this section requires 
that a copy of this port or an amendment 
thereto be given an employee the Office 
of Personnel shall obtain from him a 
written acknowledgement of receipt of 
such copy and advise the Conflicts Ad¬ 
ministrator thereof. At the same time 
such Office shall advise each such em¬ 
ployee of the persons who have been des¬ 
ignated as Ethics Counselor. Deputy Eth- 
tics Counselors and Conflicts Adminis¬ 
trator, that counseling services are avail¬ 
able from them, including access to the 
statutory and other regulatory provisions 
cited in this part, and of the require¬ 
ment that financial interests and em¬ 
ployment are to be reported pursuant to 
II 370.735-72 and 370.735-73. Thereafter 
from time to time as may be appropriate, 
and at least annually, such Office shall 
again call the attention of each employee 
to the regulations In this part and again 
advise each employee of the information 
heretofore specified. 

5. Add a new { 370735-16 as follows: 

§ 370.733—16 Cwi'»uliMit«. 

Those consultants and experts hired 
by the Board by contract or otherwise 
who are not considered employees or 
special Government employees shall be 
subject to all the regulations of this part 
(other than {5 370.735-41 and 370.735- 
42) Insofar as such regulations are appli¬ 
cable to special Government employees. 
Each contract with such a consultant or 
expert shall include a term subjecting 
such contractor to this section as a con¬ 
tinuing matter through the life of the 
contract. 

6. Amend 5 370.735-21 to read as fol¬ 
lows: 

£ 370.733—21 Comliiri prohibited. 

(a) Except as provided in i 370.735-22. 
an employee, (and the employee’s spouse. 


minor children, and other permanent 
members of the immediate household) 
shall not solicit or accept, directly or In¬ 
directly, any gift, gratuity, favor, meal, 
refreshment, entertainment, loan or any 
other thing of monetary value, from a 
person (or employee or agent of such 
person) who: 

(1) Has. or is seeking to obtain, con¬ 
tractual or other business or financial 
relations with the Board: or 

<2) Conducts operations or activities 
that are regulated by the Board: or 

(3) Has Interests that may be sub¬ 
stantially affected by the performance 
or nonperformance of the employee’s 
official duty: or 

(4) Is a representative of a communi¬ 
cations medium which has an interest In 
obtaining information from Board em¬ 
ployees with respect to Board activities 
for commercial use: or 

<5> Is an association or organization 
predominantly composed of persons who 
are subject to this section by their inclu¬ 
sion in paragraphs (ft) (1). (2). (3), or 
(4) of this section. 

<b) A gift or gratuity, the receipt of 
which is prohibited by 5 370.735-21. shall 
be returned to the donor with a letter ex¬ 
plaining why the return is necessary. 
When the return of the gift Is not pos¬ 
sible. the gift or gratuity shall be sub¬ 
mitted to the Ethics Counselor with a 
written explanation why the return is not 
feasible. The Counselor shall turn the 
gift or gratuity over to a charitable 
organization. 

7. Amend paragraphs (a>, (c*. and (d> 
of {370.735-22 Exceptions to read as 
follows: 

§ 370.733—22 Exception** 

(at The provisions of 1 370.735-21 
shall not apply: 

U> In respect to obvious family and 
personal relationships when the circum¬ 
stances make it clear that it is those rela¬ 
tionships rather than the business of the 
persons concerned which are the moti¬ 
vating factors. if In addition, the em¬ 
ployee reasonably believes that the cost 
of the gift, favor or other thing of mone¬ 
tary value will be borne personally by the 
relative or friend and the circumstances 
do not otherwise create a conflict of in¬ 
terest or apparent conflict or interest: or 

(2) To retirement pay obtained by 
reason of prior employment where such 
benefits are a matter of right and are 
fully funded by the payor: provided, 
however, that free air transportation 
privileges earned by an employee for the 
employee, the employee’s family, or per¬ 
manent members of the employee s im¬ 
mediate household, even where such 
privileges may not be denied in the dis¬ 
cretion of the carrier, may* not be utilized 
by the employee, the employee’s family, 
or permanent members of the employee’s 
Immediate household during the course 
of his employment by the Board 

• • • • • 

8. Amend paragraph (b) of 370.735-22 
Exceptions, by striking the w f ord & *'(2) 
the carriage without charge by an air 
carrier, of employees engaged in inspec- 
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lion duties, pursuant to and In accord¬ 
ance with Part 22 of the Board’s Eco* 
nomic Regulations ‘Part 224 of this 
chapter*: and <3> M and substituting 
therefor “and (2)”. 

m # • • • 

<c» The provisions of } 370.735-21 shall 
not prohibit the acceptance of the fol¬ 
lowing: 

(1* Invitations addressed to and ap¬ 
proved by the Board for employees 
designated by the Board to participate 
in ceremonial or inaugural flights, and 
meals and entertainments incidental 
thereto, where the Board pays the host 
all costs associated with Us employee's 
participation in such flight, including 
lodging, meals and entertainments, and 
where the Board also determines that 
such participation is in the best interests 
of the Government. In such instances, 
the spouse of the employee may also 
participate if the employee pays the pro 
rata cost of such participation. 

<2) Invitations to widely-attended so¬ 
cial, honorary or promotional functions, 
including luncheons, dinners, or other 
affairs, sponsored by persons specified in 
9 370.735-21, such as the annual Wright 
Day Dinner, luncheons of the Aero Club. 
National Aviation Club. International 
Aviation Club, or National Society of 
Industrial Associations, luncheons or 
dinners of the Air Force Association. 
Navy League, etc., Congressional Appre¬ 
ciation Dinners, and other honorary or 
promotional functions relating to aero¬ 
nautics. sponsored by trade or aero¬ 
nautical associations, but only where the 
Board or the employee pays the host the 
cost of the employee’s participation in 
the affair. Provided, That for any such 
function the host may pay the cost of the 
employee’s participation if the employee 
is a speaker, participates in the program 
for the function, or is seated at the head 
table as an honored guest. Employees 
shall consult the Ethics Counselor as to 
whether their role at a function consti¬ 
tutes participation therein. 

<3> Invitations to social engagements 
with attendant social amenities during 
the course of official travel (not involv¬ 
ing an adjudicatory matter*, including 
international civil aviation consulta¬ 
tions. only if invitations in these cir¬ 
cumstances are extended by a civic body 
or a state, local or foreign government, 
or international governmental organi¬ 
zation. to all official delegations, or by 
a member of one delegation to one or 
more members of other delegations, and 
the Board employee is associated with 
the U-S, delegation, if the social engage¬ 
ment is customary under the circum¬ 
stances. and if the refusal of the invita¬ 
tion would be embarrassing to the gov¬ 
ernments Involved or otherwise would 
be inappropriate. 

<4> Invitations from a foreign gov¬ 
ernment to social engagements in con¬ 
junction with official business In the 
United States if the employee has no 
reason to believe that a civil aeronau¬ 
tics enterprise is bearing the cost of any 


social amenities Involved, the occasion 
is customary under the circumstances, 
and the refusal of the invitation would 
be embarrassing to any of the govern¬ 
ments involved or otherwise would be 
inappropriate 

(5) Such other invitations as shall 
from time to time be authorized in ad¬ 
vance by the Board in specific situations 
if the Board finds acceptance of such is 
in the best interests of the Government 
and makes such finding publicly avail¬ 
able. 


(d> the provisions of I 370.735-21 shall 
not prohibit the acceptance of <1> Un¬ 
solicited advertising or promotional ma¬ 
terial. such as pens, pencils, note pads, 
and calendars, and (2) Other items of 
nominal intrinsic value. 

g 370.735-24 lAmended 1 

11. Amend 1370.735-24 Gifts from 
foreign governments, by adding thereto 
the following sentence: 

**• • • Any such gift or thing which 
cannot appropriately be refused shall be 
submitted to the Ethics Counselor for 
transmittal to the State Department.” 

§ 370.73.V-35 { Amended] 

12. Amend $ 370,735-35—Approval of 
outside employment, by adding the fol¬ 
lowing material at the end thereof: . 

• • • Authority to engage in outside 
employment is automatically limited to a 
period of no longer than one year. If any 
significant change in the nature or 
period of outside employment is made a 
new application must be filed for permis¬ 
sion to engage in such changed or ex¬ 
tended employment. 

13. Amend paragraphs ia» and <d> of 
4 370.735-36 Exceptions, to read as fol¬ 
low's: 

g 370.733—30 Excretion*. 

(a) Receipt of bona fide reimburse¬ 
ment. unless prohibited by these regula¬ 
tions or other law. for actual expenses 
for travel and such other necessary sub¬ 
sistence as is compatible with this part 
incurred when not engaged on official 
business if approved in accordance with 
8 370.735-34—370.735-36. However, an 
employee may not be reimbursed, and 
payment may not be made on his behalf, 
for excessive personal benefits. When 
traveling -on official business no reim¬ 
bursement may be accepted from private 
sources, excepting only reimbursement 
for travel and subsistence expenses in¬ 
curred in connection with meetings ap¬ 
proved in accordance with ft 242.8 of the 
CAB Manual 


<d> In respect to special Government 
employees, engaging in outside employ¬ 
ment and receiving compensation there¬ 
for, to the extent reported and approved 
in accordance with 11370.735-73 and 
370.735-74. and not otherwise prohibited 
by statute or regulation. 

14. Amend paragraph <a » of 9 370.735- 
37 to read as follows: 


g 370.733—37 Kuiplm inrul of fttitliJt 

mi llilit re in ucrmuiiilirul un«l rrlulnl 

rfiterprtM'*, 

• a * No individual will be employed or 
retained in employment by the Board if 
the spouse or a minor child or other per¬ 
manent member of the employee’s im¬ 
mediate household is employed by an air 
transportation company, a person or firm 
(legal, accounting, advertising, etc.) 
representing a civil aeronautics enter¬ 
prise. or an aviation trade association. 

15. Add a new' section 370.735-38 read¬ 
ing in full as follows: 

g 370.733—3H Future* «*mp!«»t inrnl. 

(a* Solicitation, negotiation, or ar¬ 
rangements for private employment by 
an employee who Is personally and sub¬ 
stantially participating, directly or in¬ 
directly. in any particular matter in 
which the prospective employer has a 
financial interest are prohibited. Viola¬ 
tions of this provision may also violate 
the criminal code (18 U.S.C. 208). Unless 
such solicitation, negotiation, or ar¬ 
rangements are rejected at the outset, 
employees are encouraged to report the 
facts promptly to the Ethics Counselor. 
With the authorization of his supervisor 
and the agreement of the Ethics Coun¬ 
selor, an employee may be relieved of any 
assignment which, in the absence of such 
relief, might preclude such solicitation 
negotiation or arrangements. 

<b) No employee shall undertake to 
personally and substantially participate, 
directly or Indirectly, in any capacity in 
a matter that to his knowledge affects 
even indirectly any party with whom he 
is soliciting, negotiating, or has arrange¬ 
ments for future employment, except 
pursuant to the authorization of the 
Ethics Counselor. 

§370.735—11 | \iii«*ii(iid| 

16. Amend i 370.735-44 Other statu¬ 
tory requirements, by striking the first 
two lines thereof and substituting there¬ 
for the following: 

* Each employee shall acquaint himself 
with the following provisions of law\ The 
full texts of these provisions are avail¬ 
able through the offices of the Ethics 
Counselor. Deputy Ethics Counselors and 
Conflicts Administrator. ♦ • 

17. Revise paragraph (e> of 5 370.735- 
44 Other statutory requirements, and 
add new* paragraph to i 370.735-44 as 
follows: 

§ 370.733—11 OiImt fttatutory rrqtiirr- 

mm!*. 

• • • • • 

«e> The prohibition against accept¬ 
ance of excessive honorariums (2 U.8.C. 
441(in. 

• • • • • 

(s) The prohibition against a public 
official appointing or promoting a rela¬ 
tive, or advocating such appointment or 
promotion (5 UB.C. 3110). 

18. Amend I 370.735-52 to read in full 
as follows: 
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H 37(K73. r >-52 MtMiHr or of 

information* 

No employee shall, for Uic purpose of 
furthering a private interest, except as 
provided in $ 370.735-34. directly or In¬ 
directly use, or allow the use of, official 
Information obtained through or In con¬ 
nection with his Government employ¬ 
ment which has not been made or would 
not be made available to the general 
public. 

19. Add a new section f 370.735-56 to 
read In full as follows: 

9 370.735—50 Infliirnri- or coercion. 

An employee shall not use his Govern¬ 
ment employment to cocrcc or Influence, 
ar give the appearance of coercing or 
influencing, a person to provide finan¬ 
cial benefit to himself or another per¬ 
son. Coercion or influence will be readily 
Inferred if the benefit Is for one with 
whom the employee has family, business 
or financial ties. 

fSubpart O 370.735—71—370.735> 

I Redesignated as Subpart FI 

SubfMrt 1' (§§ 370.735—A1—370.735- 

63) f Drtrlct! 1 

Subpart G (|| 370.735-370.735) I redes¬ 
ignated as Subpart FI 

20. Delete Subpart F. Including {If 370.- 
735-61. 370.735-62 and 370.735-63. and 
redesignate present 8ubpart O as "Sub¬ 
part F—Financial Interests." 

§ 370.735-71 I Anm.dcd 1 

21. Amend 4 370.735-71 by deleting 
paragraph (a), redesignating cb) and 
(c) as <a) and (b). respectively, and. 
whereever it appears, changing “Part 274 
of the CAB Manual" to “| 370.735-72,” 

22. Add a new § 370.735-72 reading in 
full as follows: 

6 370.735—72 Chit arnmttiilir* rttlrT- 
friifi, 

<a) No employee (including his spouse, 
minor children and other permanent 
members of his Immediate household) 
Khali have any financial interest In any 
civil aeronautics enterprise, 

(b) The Office or Personnel shall ob¬ 
tain from each employee entering on duty 
(other than Board Members), a com¬ 
pleted CAB Fdrm 16. Employee's Report 
as to Financial Interests in Civil Aero¬ 
nautics Enterprises, on which the em¬ 
ployee shall report any financial interest 
held by him in a civil aeronautics enter¬ 
prise or a surface common carrier. A 
Form 16 shall also be filed by every pres¬ 
ent employee of the Bo;ird (other than 
Board Members > within 30 days after 

the effectiveness of amendment No.__ 

The Office of Personnel shall immedi¬ 
ately send such Forms to the Conflicts 
Administrator. Board Members shall only 
file a Confidential Statement of Employ¬ 
ment and Financial Interests required by 
E.0.11222 directly with the Civil Service 
Commission, Including all information 
relating to civil aeronautics enterprises. 

(c) Any employee who by purchase, 
gift, inheritance or otherwise acquires a 
financial interest In a civil aeronautics 


enterprise shall within 14 days of such 
acquisition complete and forward to the 
Office of Personnel a Form 16 reporting 
such acquisition. The Office of Personnel 
shall Immediately forward a copy of such 
Form 16 to the Conflicts Administrator. 

<d) During each January the Office of 
Personnel shall remind employees by 
Staff Notice of their obligations to report 
holdings of financial interest* in civil 
aeronautics enterprises. Periodically, the 
Conflicts Administrator shall distribute 
bulletins to employees listing those en¬ 
tities which have been determined to be 
or not to be civil aeronautics enterprises, 
with brief explanatory information as to 
the reasons therefor. Each such bulletin 
shall contain a warning that the listings 
may not be taken as conclusive as the 
nature of an enterprise may change with 
the passage of time. 

<e> The Conflicts Administrator shall 
review all Form 16's and furnish advice 
respecting civil aeronautics enterprises to 
employees when requested or required. If. 
on the basis of past determinations of the 
Ethics Counselor or the Board, the entity 
being reviewed clearly appears to be or 
not to be a civil aeronautics enterprise, 
the Conflicts Administrator shall so ad¬ 
vise the employee, the Office of Person¬ 
nel and the Ethics Counselor. The Ethics 
Counselor may reopen a cose if he dis¬ 
agrees with the Conflicts Administrator 
If the Conflicts Administrator cannot 
reach a determination in a given case, or 
if the employee disagrees with the Con¬ 
flicts Administrator, the matter shall be 
presented to the Ethics Counselor 
promptly. The Ethics Counselor shall de¬ 
termine whether the entity in question is 
a civil aeronautics enterprise and the 
nature and liming of reasonable remedial 
action. The Ethics Counselor's determi¬ 
nation may not be appealed by the em¬ 
ployee. If the employee does not wish to 
dispose of his financial Interest In the 
civil aeronautics enterprise in accordance 
with the Ethics Counselor’s decision he 
must within one week thereafter request 
a waiver from I 370.735-72(a) in accord¬ 
ance with the procedures set forth in 
*1370.735-14 and 370.735-72(0. The 
Conflicts Administrator and Ethics Coun¬ 
selor shall each normally make his deci¬ 
sion on whether an entity is a civil aero¬ 
nautics enterprise within one week of the 
presentation of the matter to him. The 
employee holding the financial Interest 
shall furnish as much Information as 
possible for use in determining the nature 
of the entity. 

<f> An employee other than a Board 
member may. In accordance with 5 370.- 
735-14, request a waiver, modification or 
postponement of the Implementation of 
tills section. IX this section would Impose 
on undue hardship upon the employee 
und is not required in the public In¬ 
terest. In considering the employee's re¬ 
quest for a waiver, modification or post¬ 
ponement. the following factors, among 
others, shall be considered: (1) The 
nature and extent of the employee's 
holdings, In terms both of the number of 
shares owned by the employee and the 
•total shares outstanding. <2> The man¬ 


ner and date of acquisition of the finan¬ 
cial interest. Including the circumstance 
that the holding was lawful prior to 
March 1, 1977. <3) The nature of the 
employee's title to or obligations con¬ 
cerning tlie interest, (4) The nature and 
extent of the hardship to the employee 
If the waiver Is denied, (5) The em¬ 
ployee's function in the Board's decision¬ 
making process, (6) The extent and fre¬ 
quency of the disqualification of the em¬ 
ployee from participation in the Board's 
work if the financial Interest were re¬ 
tained. and (7) The reasons why the 
employee believes the retention of the 
financial Interest will not tend to in¬ 
fluence the performance of official duties 
win not encourage premature or Im¬ 
proper disclosure of Information to any 
person, and will not otherwise create any 
form of conflict of interest or appearance 
thereof, and is not contrary to the public 
interest. 

(g) Any employee required to dispose 
of a financial interest in a civil aeronau¬ 
tics enterprise shall do so within the time 
and in the manner allowed by the de¬ 
cision of the Ethics Counselor, unless 
such employee receives a stay or a waiver 
tn accordance with the provisions of this 
section and 4 370.735-14. The employee 
shall immediately advise the Conflicts 
Administrator upon disposition of the 
prohibited interest or other compliance 
with an order of the appropriate official 
and shall furnish the Conflicts Adminis¬ 
trator any information earlier requested 
regarding the employee's progress in dis¬ 
posing of the Interest. 

(h> An employee holding a financial 
interest In an entity which is or may be 
a civil aeronautics enterprise shall with¬ 
draw from participation in any matter 
affecting such entity and shall notify the 
immediate supervisor of the holding of 
such a financial interest immediately 
upon the employee's acquisition of such 
an interest or the discovery that a pre¬ 
viously acquired interest may violate this 
section. 

(I) Appropriate actions for remedying 
the holding of a prohibited financial in¬ 
terest by u Board employee (other than 
a Member) which may be determined. In 
appropriate cases, by the Conflicts Ad¬ 
ministrator, the Ethics Counselor, or the 
Board, include: divestiture (with such 
conditions as may reasonably be appro¬ 
priate); the establishment of a "blind 
trust" or other like Independent Invest¬ 
ment arrangement; or any other ar¬ 
rangement approved by the Conflicts Ad¬ 
ministrator, Ethics Counselor or the 
Board as authorized to pass Anally upon 
the cose in question. 

(J) In the event that an employee’s 
holding of a financial interest in an 
entity is determined not to be a hold¬ 
ing in a civil aeronautics enterprise, but 
the entity owns or controls an air car¬ 
rier (whether domestic, foreign, or in¬ 
trastate) . the employee shall report the 
name of the entity and the name of 
the air carrier company so held, and the 
Conflicts Administrator shall flic a re¬ 
port in the Conflicts File (alphabetical 
by name of employee) In the Public 
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Reference Room allowing the name of 
the employee, the name of the entity 
and the name of the air carrier com¬ 
pany. 1 " 

23. Redesignate f 370.735-72 as » 370 
735-73 and revise paragraphs <a> and 
(b) to read in full as follows: 

§ 370.733—73 Reporting finum i*l in- 
lcre*t» and employment. 

iiXl) Employees presently in the 
categories listed In f 370.735-74*b), but 
excluding Board Members, shall submit 
to the Office of Personnel for transmittal 

to the Conflicts Administrator by_ 

__ and all employees thereafter 

entering or being promoted to positions 
within the purview of | 370.735-74(b). 
shall so submit, within 30 days after any 
such event, a statement of their finan¬ 
cial interests and employment on CAB 
Form 141. All special Government em¬ 
ployees shall submit their statements of 
financial Interests and employment in 
like manner in accordance with 
I 370.735-74(e) A supplementary state¬ 
ment shall be submitted as of June 30 of 
each year prior to July 31 by all those 
required to report initially. If no changes 
or additions occur, a negative report 
shall be submitted. Any acquisition of a 
financial or other interest during the 
year shall be reported in writing within 
14 days. 

(2) Board Members shall Ale their re¬ 
ports of Employment and Financial In¬ 
terests in conformity with E.O. 11222 
and the requirements of the Civil Serv¬ 
ice Commission. 

(3) An employee’s obligation does not 
end with the filing of a statement. Not¬ 
withstanding the filing of the reports re¬ 
quired by this section, each employee 
shall at all times avoid acquiring a fi¬ 
nancial interest that could result, or tak¬ 
ing an action that would result. In a 
violation of the conflicts of Interest pro¬ 
visions of section 208 of Title 18. United 
States Code. 

<4> The interest of an employee’s 
spouse, minor children and other perma¬ 
nent members of the employee's immedi¬ 
ate household is considered to be the 
interest of the employee. 

(b)(1) The Conflicts Administrator 
shall review the statements of financial 
interests and employment of all em¬ 
ployees other than Board Members for 
the purpose of determining whether any 
conflict of Interest or apparent conflict 
is present. If a conflict or apparent con¬ 
flict is found, the Conflicts Adminis¬ 
trator «-haI! give the employee an op- 


»Th© use of such a file of reports U*tod 
In alphabetical sequence of employee names 
will require compliance with the Privacy 
Act. It will take about 00 days to secure 
such compliance Until Compliance Lb com¬ 
pleted. reports will not be made publicly 
available, but they wUl be accumulated dur¬ 
ing the Interim period 


portunity to explain It. If the Conflict* 
Administrator thereafter finds, on the 
basis of past determinations of the 
Ethics Counselor or the Board, that 
there is a conflict or apparent conflict 
of interest, he shall so advise the em¬ 
ployee. the Office of Personnel, the cm % 
ployee’s bureau or office head, and the* 
Ethics Counselor and shall also advise 
such persons of what remedial action 
must be taken. The medial Action may 
include the employee’s divestiture of the 
conflicting interest, disqualification for 
particular assignments, reassignment, 
disciplinary action, or the remedies .spec¬ 
ified in 5 370.735-72<k>. The Ethics 
Counselor may reopen the matter If he 
disagrees with the Conflicts Adminis¬ 
trator. 

(2) If the Conflicts Administrator can¬ 
not resolve the case, or if the employee 
disagrees with the Conflicts Adminis¬ 
trator, the matter shall be presented to 
the Ethics Counselor within one week 
together with any additional written 
statement the employee may wish to 
make, and the Ethics Counselor shall 
decide the case. 

< 3) An employee may appeal the 
Ethics Counselor’s decision to the Board 
by forwarding to it within one week of 
such decision a statement setting forth 
why the employee believes the Ethics 
Counselor's decision should be changed. 
A copy of such statement shall be given 
at the same time to the Ethics Counselor. 

<4> The employee shall comply with 
the decision of the Conflicts Administra¬ 
tor or Ethics Counselor except only in¬ 
sofar as such decision is later changed by 
the Ethics Counselor or the Board, as 
the case may be. The effectiveness of the 
decision of the Conflicts Administrator or 
the Ethics Counselor shall be stayed for 
two working days after the employee re¬ 
ceives notice thereof to permit the em¬ 
ployee to request the Ethics Counselor 
or the Board, or any Member thereof, 
for a stay of the decision of the Conflicts 
Administrator or Ethics Counselor pend¬ 
ing the determination of a timely filed 
appeal. The employee may not apply for 
a waiver from tills section under 
I 370.735-14. Any remedial action shall 
be effected in accordance with applicable 
laws, executive orders and Civil Service 
Commission or Board regulations. The 
Conflicts Administrator, the Ethics 
Counselor and the Board shall normally 
decide each matter within ooc week, 
and the employee shall be responsible 
for promptly furnishing any Informa¬ 
tion available to him requested by such 
officers. 

(5) The Office of Oeneral Counsel of 
the Board shall be available for consul¬ 
tation with the Civil Service Commis¬ 
sion in connection with any Inquiry it 
may make about the holdings of any 
Member. 


24. Redesignate I 370.735-73 as 1370.- 
735-74 and amend it through paragraph 
ib» as follows: 

S 370 . 735-71 Employer* riqiiirod fa 

nubinit Mntmirnt**. 

(a) Every employee (other Uian Board 
Members', including special Govern¬ 
ment employees and consultants and ex¬ 
perts working under contracts, shall ex¬ 
ecute and forward to the Office of Per¬ 
sonnel for transmittal to the Conflicts 
Administrator a report of all financial 
interests in any dill aeronautics enter¬ 
prise and any surface common carrier 
Any subsequent acquisition of a finan¬ 
cial interest in such an enterprise or 
carrier shall be promptly reported In ac¬ 
cordance With i 370.735-72. 

• b> The following categories of em¬ 
ployees, including special Government 
employees and consultants and experts 
working under contracts, arc deter¬ 
mined by the Board, subject to the right 
of an employee to request a waiver under 
*$ 370.735-14. to be within the scope of 
11735.403 and 735-404 of the Regula¬ 
tions of the Civil Service Commission on 
Employee Responsibilities and Conduct 
(5 CFR Part 735) and therefore shall, 
In addition to the requirement in para¬ 
graph of this section submit State¬ 
ments of Employment and Financial In¬ 
terests (Form 141): 

*1) Employees in Administrative Law 
Judge positions. 

*2) Employees In grades G5-13 and 
above. 

'3) All other employees In positions 
of assistant division chief or equivalent 
and above at any grade or salary. 

f 4) All purchasing agents (Including 
the librarian) and all Members' per¬ 
sonal staffs. 

9 9 4 9m 

25. Redesignate paragraph (e> of 
3i 370.735-73 as paragraph <e) of I 370.- 
735-74 Employees required to submit 
statement: s. and amend it to read os fol¬ 
lows: 

§ 370 . 735—74 Emplovrc*. r< «|itiri*«! to 
Mibrntl %l*tonirnU. 

• • • • • 

<e» In addition to all other reports, all 
special Government employees shall re¬ 
port all other employment. Such state¬ 
ments shall be submitted not later than 
the time of employment and shall be 
kept current throughout the special 
Government employee's employment 
with the Board by submission of a sup¬ 
plementary statement within 14 days 
after any change. These requirements 
may be waived or modified to the extent 
consistent with 1735.412 of the Civil 
Service Commission’s regulations (5 
CFR 735.412) if the employee requests 
a waiver in accordance with I 370.735- 
14. 
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|»rU>YK»*3 HEPOET AS Tu PIXAM lAl lKTOODTS 1* 
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Board peltry prohibit* onploym, special *ov*nu*c-ot «nploy*«*. conai4t«»t* or expert* 
working uoder contract (Including their spots***, nlnor children or other depende.il*> from 
koldirg or voluntarily acquiring financial Internal* In civil aeronautic* «nterprl sa*. THc 
tana* "civil aeronautic* enterprise'*, and "financial Irtteieats" are dellned in Pm 37»» u( 
the board** Special tegular loo* . Such a p. man knowingly naklng * falaa, fictitious o» 
fraudulent atatawnt in tha report will U *td>|ect to criminal proaacutlon imder Sectloi 
1001 of Title l* of the United State* Cede and the «^l«r, of any a«ch atataaent, or failure 
to coaply with other provlaloaa of Part 110 la eauae fot disciplinary action, including. 

In appropriate cases, suspension of removal. and nay reault In other violation# of the 
United State* Criminal Code. 


(Well One or Hole: 

|)1. | hold no financial iiitstvnl* In any civil icion* • »r* mttnrpr ta*. u «f«l ined i*> 

1)70.715-12 of the hoard'* 11 * 41.1 at loo. 

| ) J. I Hold financial Intemnla In civil aeronaut it* taUryrleM a* described below 

1 unde r« tend that, except a* nay he author lead otherwise 1* response to a request 
•ubaitted pursuant to |)70.7)*-72, I an expected to dinpcaa of the** holding* 

Within *uch reasonable tine so directed by the Conflicts Adnlol*tr«tor or tha 
Kthtca Counselor and to report in writing on tha * talus of these holding* to one 
of then, until they are folly liquidated, and In the interin to disqualify ny*«lf 
fron participation In any natter before tbe hoard tha outconr of which night affect 
such intcreate. My plana for dfapnafag of the** latcreata nr* **« forth an tha 
reverse aide of this fom. 

f ) 3. 1 hold financial interest* as described below whlrh *»> « m, wu U included in 

the category of civil aeronautic* enterprise* II a datermination la node that any 
of ny holding* are in civil aeronautical nntarprises. I will, upon notiflest Ion. 
diapoaa of aoch intereata In accordance with the direction ol the Conflict* 

Adninletrotor or tehica counselor. 

|)4. 1 hold financial tntaraeU as described below in a Surface . 0*00 cairiai l will 

disqualify ny«*lf fron parttcipattoa In any natter N fore the Board the outconr ol 
which night affect each Interest. 11 nwrh disqualification* are lihrly tc ba 
luoarous I will, upon not if icet Ion. dispose of such interest* U accordance with 
the direction of the CosilUn Adnlnlstrator or CXhlca Counselor. 

HDTVr Indicate tha wuNiar of the descriptive paragraph checked shove appll<*b)* to sac* 
bolding. 




Han* of Person by When 

Date and Method 

Conpanv 

Kature of Holding 

Held o»d Belationahlp 

Of Acquisition 






I hereby certify that l have read Fart )70 al the Board*• Special Bagel at too* and this 
fom; that 1 an fanillar with their contents; and that the lofomatlon I have laaerted above 
and on the bach of tbla sheet or required aftachneat* 1* tr«*. correct and ronplet* to tha 
beet of ary knowledge and belief. 


Tel. Mo. 


557“ 9ml. ho. Signature 

Sinn' fonur. thl. r^crl to t». Ofl'lc. it P«rMQM».T«bT^ithU Vht-i **,' o'l «ntrr on 

duty* nx UtonatlM .wlUd oo thl. lore will !>• litKil eo.IU.nt 1.1 wl «4> 

available only to thoaa person# concemad with proceaslng it. 
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This cotton of the FEDERAL REGISTER contains documents other than ruloo or proposed rules that ere applicable to the public. Notices 
of hoe rings end investigations, committee meetings, agency decisions end rulings, delegations of authority. fUlng of petitions sod applications 
and agency statements of organUation and functions are esamples of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

ADVISORY COMMITTEE ON POULTRY 

HEALTH, MYCOPLASMOSIS SUBCOM 

MITTEE 

Meeting 

The first meeting of the Advisory Com¬ 
mittee on Poultry Health was held at 
9 a.m. on October 6. 1976, in the EPIC 
Room, Federal Building, 7th Floor. 
United States Department of Agricul¬ 
ture, Hyattsville, Md. 

The functions of the committee In¬ 
clude: advising the Secretary of Agri¬ 
culture on outbreaks of avian diseases; 
studying and recommending extension 
of new and existing research; assisting 
in planning and disseminating informa¬ 
tion; recommending plana for eradica¬ 
tion and control of avian diseases; and 
assisting in attaining the necessary co¬ 
operation from all segments of the poul¬ 
try industry. 

At this first meeting three subcommit¬ 
tees were appointed; Mycoplasmosis, 
Fowl Plague, and Area Quarantine. 

The first meeting of the Mycoplasmo¬ 
sis Subcommittee will be held on Jan¬ 
uary 25, 1977, from 9 am. to 4 p.m., In 
Room 643A, United States Department 
of Agriculture. Federal Building, 0505 
Bcicrest Road, HyattavUle. Maryland. 

The purpose of this meeting is to ex¬ 
amine problems encountered by the 
poultry Industry because of mycoplas¬ 
mosis infections, field programs, testing 
and diagnosis, and antigen production, 
and to make recommendations for pos¬ 
sible resolution of these problems. 

The meeting is open to the public. 
Written statements may be filed with 
the subcommittee before or alter the 
meeting. Any member of the public who 
wishes to file a statement or who has 
further questions may contact Dr. F. J. 
Mulhem, Administrator, Animal and 
Plant Health Inspection Service, United 
States Department of Agriculture, Room 
316E. Washington, D.C. 20250, Area Code 
1202) 447-3668, 

Dated: January 6,1977. 

F. J. Mulhern, 
Administrator . Animal and 
Plant Health Inspection Service . 

Nm-This document Is reprinted without 
ohange from tho Issue of Monday, January 10, 
1077. 

(TO Doc T7 1021 Filed 1-10-77:8:46 ami 


Forest Service 
PROHIBITIONS 
Delegation of Authority 

Pursuant to 7 CFR 2.7, each Regional 
Forester is delegated the authority to Is¬ 


sue regulations authorized by 36 CFR 
261.70. This authority may not be redele¬ 
gated 

John L. McGuire, 
Chief . Forest Service 

January 10, 1977. 

I PR Doc.77-1301 Filed 1-13-77:8 45 Am | 


U S BORAX MINING ACCESS ROAD FOR 
THE QUARTZ HILL PROSPECT 

Availability of Draft Environmental 
Statement 

Pursuant to Section 102(2) <C) of the 
National Environmental Policy Act of 
1969, the Forest Service, Department of 
Agriculture, has prepared a draft envi¬ 
ronmental statement for the U.8. Borax 
Mining Access Road for the Quartz Hill 
Prospect. U8DA-FS-DE8<Adm> -77-04. 

The U.8. Borax & Chemical Corpora¬ 
tion. In behalf of Pacific Coast Mines, 
Inc., has proposed to develop a mining 
exploration road due east of Ketchikan 
on the mainland of southeast Alaska. 
This road is to be used for intensive de¬ 
velopment drilling of the prospect to 
depths below 600 feet and for the extrac¬ 
tion of about 500 tons of ore for pilot 
testing (bulk sampling). 

Tills draft environmental statement 
was transmitted to CEQ on January 6, 
1977 

Copies ure available for Inspection 
during regular working hours at the fol¬ 
lowing locations: 

U8DA, Parent Service, South Agricultural 
Building. Room 3231, 12th 8t. At Independ¬ 
ence Ave. SW . Washington. D.C. 20250. 

USD A, Forfeit Service. Alaska Region. Fed¬ 
eral Office Building. Juneau, Alaska 
90802. 

Forfeit Supervisor, Chatham Area. Tonga** 
National Forfeit, Federal Building, Sitka. 
Alaaka 00835. 

Forest Supervisor, Stlkino Area. Tonga** Na¬ 
tional Forest, Federal Building, Peters¬ 
burg. Alaaka 00833. 

Forest Supervisor, Ketchikan Area, Tonga** 
National Forest. Federal Building. Room 
313. Ketchikan. Alaska 99901. 

A limited number at single copies are 
available upon request to Forest Super¬ 
visor. Ketchikan Area, Tongass Nation¬ 
al Forest, P.O. Box 3278. Ketchikan. 
Alaska 99901. 

Copies of the environmental state¬ 
ment have been sent to various Federal, 
State and local agencies as outlined In 
the CEQ guidelines. 

Comments are invited from the pub¬ 
lic, and from state and local agencies 
which are authorized to develop and en¬ 
force environmental standards, and 
from Federal agencies having jurisdic¬ 
tion by law or special expertise with re¬ 


spect to any environmental Impact in¬ 
volved for which comments have not 
been requested specifically. 

Comments concerning the proposed 
action and requests for additional Infor¬ 
mation should be addressed to J. S 
Watson, Forest Supervisor. Ketchikan 
Area, Tongass National Forest, P.O. Box 
2278, Ketchikan, Alaska 99901. Com¬ 
ments must be received by March 6, 1977 
in order to be considered in the prepara¬ 
tion of the final environmental state¬ 
ment. 

Caul W. Swanson 
Environmental Coordinator , 
Alaska Region 

January 6,1977. 

|FR Doc.77-1207 Piled 1 -18-77; 8:45 am | 


Office of the Secretary 

ADVISORY COMMITTEE ON POULTRY 
HEALTH FOWL PLAGUE SUBCOMMITTEE 

Meeting 

The first meeting of the Advisory Com¬ 
mittee on Poultry Health was held at 
9:00 a.m. on October 5, 1976, In the EPIC 
Room. Federal Building, 7th Floor. 
United States Department of Agricul¬ 
ture, Hyattsville. MD. 

The functions of the committee in¬ 
clude. advising the Secretary of Agri¬ 
culture on outbreaks of avian diseases; 
studying and recommending extension of 
new and existing research; assisting in 
planning and disseminating information; 
recommending plans for eradication and 
control of avian diseases; and assisting 
in attaining the necessary cooperation 
from all segments of the poultry Indus¬ 
try. i 

At this first meeting three subcommit' 
tees were appointed: Mycoplasmosis. 
Fowl Plague, and Area Quarantine. 

The first meeting of the Fowl Plague 
Subcommittee will be held on February 2, 
1977. from 8:00 a.m. to 4:30 pjn. in 
Room 101, Veterinary Science Building. 
1655 Linden Drive, University of Wis¬ 
consin, Madison. Wisconsin, 

The purpose of the meeting Is to ex¬ 
amine diseases caused by avian hemug- 
glutlnating viruses, such ns fowl plague 
and to advise the United States Depart¬ 
ment of Agriculture In the development 
of certain contingency plans to deal with 
disease outbreaks caused by these agents. 

The meeting is open to the public. 
Written statements may be filed with the 
subcommittee before or after the meet¬ 
ing. Any member of the public who 
wishes to file a statement or who has 
further questions may contact Dr, F. J. 
Mulhern. Administrator, Animal and 
Plant Health Inspection Service. United 
States Department of Agriculture. Room 
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NOTICES 


316E, Washington. D.C. 20250. Area Code 
«202 > 447-3068 

Dated: January 6.1977. 

F. J. Mv Liters 
Administrator » Animal and 
Plant Health Inspection Service. 

I PR Doc.77-1128 Filed 1-13-77;B:45 tun) 


CIVIL AERONAUTICS BOARD 

fOrder 77-1-18; Docket 20123: Agreement 
C A B. 26174. R-l and R-2| 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order 

Adopted by the Civil Aeronautics Board 
at its office in Washington. D.C. on the 
10th day of January. 1977. 

In the matter of Agreement adopted 
by the Joint Traffic Conferences of the 
International Air Transport Association 
relating to passenger fare matters. 

An agreement has been hied with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act* 
and Part 261 of the Board’s Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers 
embodied In the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association tIATA). The 
agreement, adopted at the Composite 
Passenger Conference In Miami held dur¬ 
ing September 1976. would increase fares 
to and from Italy by $2 and $4 for one¬ 
way and round-trip normal service and 
by $3 for specified round-trip promo¬ 
tional service to reflect a recent policy 
of the Italian Government of collecting 
embarkation fees at the time of ticket 
issuance. 

Trans World Airlines. Inc. <TWA> and 
Pan American World Airways. Inc. (Pan 
American > have each submitted a state¬ 
ment in support of the agreement Both 
report that as of August 29. 1976. the 
Italian Government decreed that an em¬ 
barkation fee of 2.000 lira (about $2.33» 
be collected by the carriers at the time of 
ticket issuance, thus shifting the burden 
of collection of the tax to the carriers. 
The carriers argue that the proposed in¬ 
creases provide a simple and adminis¬ 
tratively feasible means of generating 
enough additional revenue to offset the 
amount that must be paid by the carriers 
to the Italian Government. While otter¬ 
ing no estimate of the additional revenue 
accruing from the proposed charge. TWA 
estimates that it will pay the Italian 
Government over $600,000 in embarka¬ 
tion taxes during 1977. TWA also cites 
as precedent approval by the Bo*id 
• Order 71-3-87) of surcharges of $1 and 
$2 on one-way and round-trips fares to 
reflect a tax previously collected by other 
European governments but shifted to the 
carriers. 

Pan American indicates that, based 
upon the number of passengers enplaned 
during the year ended September 1978. It 
would have been liable for $195,000 in 
taxes and would have collected about 
S200,000 in gross surcharge revenues. The 
carrier, however, contends that the gross 
revenues would be considerably reduced 


through commission expense and absorp¬ 
tion due to prorates and discount tares. 

Upon consideration of the agreement, 
the carriers' justifications and other rele¬ 
vant matters, the Board has determined 
to disapprove the agreement. Documen¬ 
tation available to the Board indicates 
that the embarkation fee is levied only 
for departures from Italy. Accordingly, 
wo perceive no rationale for permitting 
the carriers to increase round-trip fares 
by amounts ranging up to twice the in¬ 
crease in one-way fares since, in either 
case, the passenger would only be re¬ 
quired to pay a single embarkation tax 
to the Italian authorities. Neither is it 
clear why a one-way passenger inbound 
to Italy should pay an additional $2 to 
“offset” an embarkation fee which would 
not be applicable to his Journey. Finally, 
we see no reason why passengers who 
stop over In Italy en route to other des¬ 
tinations should not be required to pay 

AffnxunviiL IATA 
CAD N<k 

1S0174: 

R-l— <*K| Inrrm** ia farm to/fratn lialjr. 

K 3 - ravSjj fiirmiM In Carrs tatrom Italy 


Accordingly, It to ordered That Agree¬ 
ment C.AJ3. 26174. Rr-1 and R-2. be and 
hereby is disapproved. This order will 
be published In the Federal Register 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Secretary. 

| FR Doc.77 -!286 Plied 1-13 77;8:45 am J 

CIVIL SERVICE COMMISSION 

DEPARTMENT OF TRANSPORTATION 

Title Change In Noncareer Executive 
Assignment 

By notice of June 9. 1972, F.R. Doc. 
72-8751 the Civil Service Commission 
authorized the Department of Trans¬ 
portation to fill by noncareer executive 
assignment the position of Assistant Di¬ 
rector for Program Coordination, Office 
of Public Affairs. This is notice that the 
title of this position is now being changed 
to Assistant Director for Communica¬ 
tions Coordination. Office of Public 
Affairs 

United States Civil Serv¬ 
ice Commission, 

James C. 8try. 

• Executive Assistant to 

the Commissioners . 

Not*.— I7iis> U n republlcmtlon of * docu¬ 
ment which originally Appeared at 42 PR 
2517. January 12, 1077. 

| FR Doc.77-1037 Filed 1-11 77.8 45 am| 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

SUBCOMMITTEE ON EXPORT ADMINIS 
TRATION OF THE PRESIDENT’S EXPORT 
COUNCIL 

Partially Closed Meeting 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act <5 U8.C. 


any additional amount or why any re¬ 
sultant loss should be subsidized by the 
excess amount paid by round-trip pas¬ 
sengers In Order 71-3-87, cited by TWA 
as a precedent here, the Board was satis¬ 
fied that tlie Increases It was approving 
reflected amounts that individual passen ¬ 
gers would otherwise have been required 
to remit directly to foreign authorities. 
However, In the agreement before us, the 
proposed fare increases appear to bear 
little relationship to the actual incidence 
of the tax. We have no objection to car¬ 
riers' offsetting the revenue loss created 
by the tax. However, it should be done in 
a more equitable manner. 

Pursuant to the Federal Aviation Act 
of 1958. and particularly sections 102. 
204(a) and 412 thereof. It is found that 
the following resolutions, incorporated in 
the agreement indicated, are adverse to 
the public interest and in violation of 
the Act: 


Till* At>rd»c»iJ«n, 


2*20, l/V* 
tit 


App, I <Supp. V. 1975 > i, notice is hereby 
given that a two-day meeting of the Sub¬ 
committee on Export Administration of 
the President’s Export Council will be 
held on Monday. January 31. 1977, and 
Tuesday, February 1. 1977, at 9:30 am 
both days, in Court Room No. 14, U.8 
Post Office and Court of Appeals Build¬ 
ing. 7th and Mission Streets. San Fran¬ 
cisco. California. 

The Subcommittee on Export Adminis¬ 
tration was Initially established on 
June 1. 1976. On January 6. 1977. the 
Assistant Secretary for Administration 
approved the recharter and extension 
through December 31. 1978. of the Sub¬ 
committee. pursuant to the provisions of 
Section 3 of Executive Order 11753 ♦De¬ 
cember 20. 1973 >. as extended by Section 
l(k> of Executive Order 11948 ‘Decem¬ 
ber 20. 1976>. 

The Subcommittee advises the Secre¬ 
tary of Commerce on matters pertinent 
to those portions of the Export Adminis¬ 
tration Act of 1969. as amended (50 
U.S.C. App. 2401 ct that deal with 

United States policy of encouraging trade 
with all countries with which the United 
States has diplomatic or trading relations 
and of controlling trade for national se¬ 
curity and foreign policy reasons. 

The Subcommittee meeting agenda has 
five parts: 

Monday January 31. 1977 

EXECUTIVE SESSION 

1. Rev new of the role of CoCom iu national 
security export control*: 
security export controller 

1 Historical briefing. 

2 Procedures. 

3. Problem*. 

4. DUcusAioix and recommenttai-ions. 

Tuesday. Fkrxuary 1, 1077 

GENUAL SESSION 

II Update on Department of Defense activ¬ 
ity on the recommendations of the 
Defense Science Board Task Force 
on Export of US. Technology. 
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Ill Report by tbe Department of Commerce 
on action* taken on recommenda¬ 
tions adavneed by the Subcommit¬ 
tee at Its meeting of October 26. 
1270. 

IV. Update on legislative activity. 

V Other matters. 

The OeneraJ Session, at which a 
limited number of seats will be available. 
Is open to the public. To the extent time 
permits, members of the public may 
present oral statements to the Subcom¬ 
mittee. Written statements may be sub¬ 
mitted at any time before or after the 
meeting. 

With respect to Agenda Item I. the 
Assistant Secretary for Administration, 
with the concurrence of the delegate of 
the General Counsel, formally deter¬ 
mined on January 11. 1977. pursuant to 
Section 10(d) of the Federal Advisory 
Committee Act. that the matters to be 
discussed in the Executive Session should 
be exempt from the provisions of the Act 
relating to open meetings and public par¬ 
ticipation therein, because the Executive 
Session will be concerned with matters 
listed in 5 UB.C. 552<bMl> <U.. it Is 
specifically required by Executive Order 
11652 that they be kept confidential in 
the interest of national security). Ma¬ 
terials to be reviewed and discussed by 
the Subcommittee during the Executive 
Session of the meeting have been prop¬ 
erly classified under the Executive Order. 
All Subcommittee members have appro¬ 
priate security clearances. 

Copies of the minutes of the General 
Session will be available upon written 
request addressed to the Freedom of In¬ 
formation Officer. Domestic and Interna¬ 
tional Business Administration. Room 
3012. UB. Department of Commerce. 
Washington. D.C. 20230. 

The complete Notice of Determination 
to close portions of the series of meet¬ 
ings of the Subcommittee on Export 
Administration of the President’s Export 
Council is printed below. 

For further Information, contact Mr. 
Edward P. Kemp. Assistant to the Di¬ 
rector. Bureau of East-West Trade. U S. 
Department of Commerce. Washington. 
D.C. 20230. telephone <202* 377-5334 

Dated: January 11. 1977. 

Edward H. Stroh 
Acting Deputy Assistant. 

Secretary for East-West Trade 

DmiTMiirr or CoMMttcr. Omcr or thk 

Assistant Secretary ran Adm iNi.vrs %tiok 

BUDcoiiMmmc on export administration, 

flOUMWT'8 rxrORT COUNCIL 
So tier of Determination 

The Subcommittee on Export Administra¬ 
tion was estobllihed by tbe Secretary of Com¬ 
merce m a subordinate committee of the 
President's Export Council, pursuant to Sec¬ 
tion 3 of Executive Order 11763, to adrise the 
Department of Commerce on matters perti¬ 
nent to those portions of the Export Admin¬ 
istration Act of 1969. as amended (60 DSC 
App. 12401 et seq.), that deal with United 
Stales policy of encouraging trade with all 
countries with which the United States has 
diplomatic or trading relation* and of con¬ 
trolling trade for national security or foreign 
policy reasons. 


NOTICES 


The Subcommittee, which currently has 
seventeen members representative of US. In¬ 
dustry engaged in export trade, will termi¬ 
nate no later than December 31. 1978 unless 
extended by proper authority by appropriate 
action All members of the Subcommittee 
hare the appropriate security clearances for 
access to classified Information. 

The Subcommittee's activities are con¬ 
ducted In accordance with the provision* of 
the Federal Advisory Committee Act <5 UJ8.C. 
App I (Supp V. 1975)). aud the Office of 
Management and Budget Circular A-63 (re¬ 
vised). “Advisory Committee Management,'* 
ellecuve May X, 1974. Section 10 of liie Fed¬ 
eral Advisory Committee Act provides, 
among other things, that the meetings of ad¬ 
visory committers are to be open to the pub- 
Uc. and to public participation. uiUesa the 
bead of the agency (or hi* delegate) to 
which the committee report* determine* In 
writing that all. or some portion of the 
agenda of the meeting of the committee is 
concerned with matters listed in Section 552 
I b) of Title & of the United State* Code Sec¬ 
tion 5(c) of the Government In the Sunohine 
Act. PX 94-409, effective March 12. 1977. 
provide* that advisory committee meetings 
or portion* thereoTmay be exempt from the 
open meeting and public participation re¬ 
quirement* of the Federal Advisory Commit¬ 
tee Act If the President, or the bead of the 
agency to which the advisory committee re¬ 
port*, determines that such portion of such 
meeting may be closed to the public in ac¬ 
cordance with 6 UB.C. g 552b(ci. 

Section 652(b) (!) or Title 6, United State* 
Code, provides that information may be 
withheld from the public If It concerns mat¬ 
ters specifically required by Executive Order 
to be kept secret In the interests of na¬ 
tional defense or foreign policy and are in 
fact properly classified pursuant to such Ex¬ 
ecutive Order. 5 U.8.C. 652b(c)(l) provide* 
that agency meeting* or portion* thereof 
may be closed to the public where they are 
likely to disclose matter* that are 
specifically authorized under criteria estab¬ 
lished by an Executive Order to be kept 
secret In the Interest* of national defense or 
foretgn policy and are In fact properly classi¬ 
fied pursuant to such Executive Order. 

A Notice of Determination authorizing the 
dosing of Subcommittee meeting*, or por¬ 
tions thereof, dealing with security classi¬ 
fied matters, was approved on September 9. 
1976. for a series of meeting* from that date 
through January 6, 1977 

In order to provide advice to the Depart¬ 
ment under the terms of it* charter, tbe Sub¬ 
committee will hold a aerie* of meetings 
dealing with the matters set forth in the first 
paragraph of this Determination. These 
meetings will include discussions of the com¬ 
modities and technical data subject to the 
CoGum control list, of the foreign availability 
of controlled commodities and technical 
data, and of other specific matters regarding 
export administration, much of the informa¬ 
tion relating to which Is now or will be prop¬ 
erly classified for national defense or foreign 
policy reasons, pursuant to Executive Order 
11652, 3 CFJt 339 (1974) In order for the 
Subcommittee to provide required advice to 
the U6. Ooveminent, it will be necessary to 
provide the Subcommittee with such classi¬ 
fied material. Therefore, tbe portions of the 
series of meeting* of the Subcommittee that 
will involve discussions of matters specifi¬ 
cally authorised under criteria established by 
Executive Order 11662 to be kept secret In 
the interest of national defense or foreign 
policy and are in fact properly cla&dfied pur¬ 
suant to such Executive Order, must be 
closed to the public Tbe remaining portions 
of the series of meetings will be open to the 
public. 


mi 

Accordingly. I hereby determine, pur¬ 
suant to Section 10(d) of the Federal 
Advisory Committee Act, ns Amended by 
Section 5(c> of the Government in the 
8umhine Act, PI*. 94-409, that those 
portions of the series of meetings of the 
Subcommittee dealing with the afore¬ 
mentioned classified materials shall be 
exempt, for the period January' 6. 1977, 
to December 31, 1978 from the provisions 
of Section 10<a) <1> and <&><3) of the 
Federal Advisory Committee Act. relat¬ 
ing to open meetings and public partici¬ 
pation therein, because the Subcommit¬ 
tee discussions will be concerned with 
matters listed in 5 UB.C. If 552(b)(1) 
and 552b (c> (1). The remaining portions 
of the meetings will be open to the 
public. 

Ot rr W. Chamberlin, Jr.. 

Ae tna Assistant Secretary 

for Administration. 

Alfred Melsno. 

Assistant General Counsel for 

Administration . 

I PR Doc.77-1326 Filed l-lS-77;8 45 am) 


Maritime Administration 

| Docket No. 8-535) 

INTERNATIONAL OCEAN TRANSPORT, 
INC. 

Application 

Notice Is hereby given that Interna¬ 
tional Ocean Transport. Inc. (IOT) has 
applied lor written permission under 
section 805«a> of the Merchant Marine 
Act. 1936, as amended «the Act), In con¬ 
nection with its application for operat¬ 
ing-differential subsidy with respect to 
bulk cargo carrying service in the U.8. 
foreign trade, principally between the 
United Suites and the Union of Soviet 
Socialist Republics, to expire on or 
before December 31. 1977. unless ex¬ 
tended. or upon completion of a voy¬ 
ages) then in progress. Previous writ¬ 
ten permission under section 805(a) was 
granted to IOT in connection with this 
application for subsidy by the Maritime 
Administration on December 16. 1976. 
namely, for it to own and operate the 
SS*s Alleoiancc. Banner, Bradford /,♦- 
land. Fort Hoskius and Council Grove in 
domestic trade. 

IOT now requests written permission 
pursuant to section 805'a) of the Act. to 
own nnd operate the 8S Camtigny in the 
domestic intercoastal and coastwise 
service, and for its affiliate. Interstate 
and Ocean Transport Company, to oper¬ 
ate barges in the domestic lntercoastal 
and coastwise service. 

Such written permission is required 
notwithstanding the fact that a voyage in 
the proposed amice for which subsidy* is 
sought would not be eligible for subsidy 
if the vessel engages in domestic inter- 
coastal or coastwise trade on that 
voyage. 

Any person, firm, or corporation hav¬ 
ing any interest (within the meaning of 
section 805 • a) > in such application and 
desiring to be heard on Issues pertinent 
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to section 805(a) and desiring to submit 
comments or views concerning the appli¬ 
cation must, by close of business on 
January 21,1977, file same with the Sec¬ 
retary. Maritime Ad ministration/Mari¬ 
time Subsidy Board. In writing, in tripli¬ 
cate. together with petition for leave to 
Intervene which shall state clearly and 
concisely the grounds of Interest, and 
the alleged facts relied on for relief. 

If no petitions for leave to intervene 
are received within the specified time or 
if it is determined that petitions filed do 
not demonstrate sufficient interest to 
warrant a hearing, the Maritime Ad¬ 
ministration will take such action as may 
be deemed appropriate. 

In the event petitions regarding the 
relevant section 805(a) issues are re¬ 
ceived from parties with standing to be 
heard, a hearing will be held, the purpose 
of which will be to receive evidence under 
section 805(a) relative to whether the 
proposed operation (a) oould result in 
unfair competition to any person, firm 
or corporation operating exclusively in 
the coastwise or Intercoastal service, or 
(b) would be prejudicial to the objects 
and policy of the Act relative to domestic 
trade operations. 

(Catalog of Federal Domestic Aoslutance Pro¬ 
gram No. 11.804 Operating Differential Sub¬ 
sidies (ODS)). 

By Order of the Maritime Subsidy 
Board. 

Dated: January* 11.1977. 

James 8. Dawson, Jr., 
Secretary. 

(PR Doc.77-1350 Filed 1-13-77:8:45 ami 


Natrona) Oceanic and Atmospheric 
Administration 

WESTERN PACIFIC FISHERY 
MANAGEMENT COUNCIL 

Public Meeting 

Notice is hereby given of meetings of 
the Western Pacific Fishery Management 
Council, established under section 302 of 
the Fishery Conservation and Manage¬ 
ment Act Of 1976 (Pub. L. 94-265». 

The Western Pacific Council will have 
authority, effective March 1, 1977, over 
fisheries within the fishery conservation 
zone seaward of Hawaii. Ouam. and 
American Samoa. The Council will, 
among other things, prepare and sub¬ 
mit to the Secretary of Commerce, fish¬ 
ery management plans with respect to 
the fisheries within its area of authority, 
prepare comments on applications for 
foreign fishing, and conduct public 
hearings. 

The meetings by members of the 
Council will be held as follows: 

January 20, 1977, at 1:00 p m. at the offices 
of the Division of Fish and Game, Depart¬ 
ment of Land and Natural Resources. 1151 
Punchbowl Street, Honolulu. Hawaii 
January 19. 1977, at 1:00 p.m. at the Office 
of Marine Resources, Government of 
Amor lean Samoa. Pago Pago, American 
Samoa. 


NOTICES 

January 31. 1977. at 1:00 p.m at the office* 
of the Division of Fifth and Wildlife. De¬ 
partment of Agriculture, Government of 
Guam. Agana, Guam. 

The proposed agenda for each meeting 
is the same: 

1. Review of proposed regulations concern¬ 
ing foreign Ashing. 

2. Review of foreign fishing applications. 
If any. 

3. Review of proposed allocation of the 
total allowable level of foreign fishing for 
seamount groundfioh fishery resources. 

4. Other matters related to fisheries man¬ 
agement. 

These meetings will be open to the 
public, and there will be seating for the 
public on a first-come, first-served basis. 
About 25 oeats will be available at each 
meeting. 

Members of the public having an in¬ 
terest in specific items for discussion arc 
advised that changes to the agenda are 
at times made prior to the meeting. To 
receive information on changes, if any, 
made to the agenda interested members 
of the public should contact by Janu¬ 
ary 14.1977: 

Mr. Doyle Gates, Director. Western Paclilc 
Program Office. National Marine Fisheries 
Service. Honolulu, Hawaii. (808) 946-2181. 

At the discretion of the Council, mem¬ 
bers of the public may be permitted to 
speak at times which would allow the 
orderly conduct of business. Persons who 
wish to submit written statements should 
contact Mr. Gates at the address given 
above. 

Dated: January 11. 1977. 

Winfred H. Mcibohm. 

Associate Director, 
National Marine Fisheries Service. 

IFR Doc.77 1265 Filed 1-13-77.8:45 am) 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERE¬ 
LY HANDICAPPED 

PROCUREMENT LIST 1977 
Additions 

Notice of proposed additions to Pro¬ 
curement Ust 1977, November 18, 1976 
(41 FR 50975) of the commodities listed 
below were published in the Federal 
Register on August 27, 1976 (41 FR 
36241) and November 19, 1976 (41 FR 
51054). 

After consideration of all the relevant 
data presented, the Committee has de¬ 
termined that the commodities listed be¬ 
low are suitable for procurement by the 
Government under Public Law 92-28. 85 
Slat. 77. Accordingly, they arc hereby 
added to the Procurement List. 

Class 1430 

Circuit Card Assembly, 1430-00-080 9251. 
1430 00 403 5787. 1430-00-421 4036. 

Cla*% 5940 

Terminal Lug. 5940 00 549-6683 
By tiie Committee 

C. W. Fletcher, 
Executive Director. 

1 FR Doc.77 1280 Filed 1-13-77:8:45 am) 


PROCUREMENT LIST 1977 
Proposed Additions 

Notice is hereby given pursuant to Sec¬ 
tion 2(a)(2) of Public Law 92-28; 85 
Stat. 77. of tiie proposed addition of the 
following commodities to Procurement 
List 1977, November 18. 1976 (41 FR 
50975). 

Clans 6850 

Cleaning Compound, Windshield. 6850 00- 

926-2275. 

C/a*a 8465 

Club, Policemen's Wood. Block. 8465-00-641 

8551. 

If the Committee approves the mo- 
posed additions, all entities of the Gov¬ 
ernment will be required to procure the 
above commodities from workshops for 
the blind or other severely handicapped 

Comments and views regarding the 
proposed additions may be filed with the 
Committee on or before February 17. 
1977, Communications should bo ad¬ 
dressed to the Executive Director, Com¬ 
mittee for Purchase from the Blind and 
Other Severely Handicapped, 2009 Four¬ 
teenth Street North. Suite 610. Arlington. 
Virginia 22201. 

This notice is automatically cancelled 
six months from the date of this Federm 
Register, 

By the Committee. 

C. W. FLETCHrn. 

Executive Dtrector. 

|FR Doc.77-1281 Piled 1-13-77:8:45 am) 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT 
STATEMENTS 

Availability 

Environmental impact statements re¬ 
ceived by the Council on Environmental 
Quality from January 3 through Janu¬ 
ary 7. 1977. The date of receipt for each 
statement is noted in the statement sum¬ 
mary. Under Council Guidelines th? 
minimum period for public review and 
comment on draft environmental Impact 
statements in forty-five (45) days from 
this Federal Register notice of avail¬ 
ability. (February 28. 1977) The thirty 
(30) day period for each final statement 
begins on the day the statement is made 
available to the Council and to comment¬ 
ing parties. 

Copies of individual statements arc 
available for review from the orlgin&tin: 
agency. Back copies will also be avail¬ 
able at 10 cents per page from the En¬ 
vironmental Law Institute, 1346 Conneti- 
cut Avenue, Washington, D.C. 20036. 

Department or AoauruLTURfc 

Contact: Coordinator of Environmental 
Quality Activities. Office of the 8ecrelsr\ 
U.8. Department of Agriculture. Room 359- A 
Washington, DC. 20250. 202 447 3965. 

roxMT axavtcE 

Draft 

1977 Gypsy Moth Suppression and Regula¬ 
tion Program. January 7: The Forest Service 
and Animal and Plant Health Inspection 
Service cooperate with responsible state agen¬ 
cies for the suppression and or regulation of 
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the gypsy moth. Lyman trie dl*par. In 10T7. 
regulatory activities are proposed in Call* 
fornla. Connecticut. Tilt nolo, Maine. Mary¬ 
land. Massachusetts, Michigan. New Hamp¬ 
shire. New Jersey, New York. Ohio. Pennsyl¬ 
vania. Rhode Island Vermont. Virginia, and 
Wisconsin. Suppression activities are pro¬ 
posed In Now Jersey. New York, and Penn¬ 
sylvania. (ELR Order No. 70023. i 

rural bjoctwificayion administration 
Final 

Burlington Station, Two 80 MW Combus¬ 
tion Turbines, Kit Careon County. Colo.. 
January 4: This statement has been prepared 
in connection with a request from Tri-State 
Generation and Transmission Association. 
Inc. for the REA to guarantee a $16,731,000 
loan to finance approximately 100 MW of 
combustion turbine capacity to be Ins tailed 
nt a 43-acre site in Kit Carson County. The 
units will be designed to lire No. 2 distillate 
fuel oil, with provisions for future modifica¬ 
tion* of the system if necessary. Adverse Im¬ 
pacts Include the annual emission of about 
224 ton* of sulfur oxides. 504 ton* of nitrogen 
oxides, and 32 tons of particulate matter, aa 
well as an Increase In noise levels. Comments 
made by: EPA. U8DA. COE, DOT. State and 
local agencies, concerned citizen* < ELR Or¬ 
der No. 70010.) 

Supplement 

Underwood Generating Station (8-1). 

- everoJ counties In Minnesota, January 7: 
This statement supplements a final EIS 
hied with CEQ in August, 1074 The project, 
now under construction, includes two 450 
MW steam electric generating units and as¬ 
sociated transmission line*. The supple¬ 
ment addresses the differences between the 
routings of the EIS and the route specified 
by the Minnesota Environmental Quality 
Council. Counties affected by routing 
changes are Orant, Steven*. Pope, Steams. 
Meeker. Wright, and Kandiyohi < ELR Or¬ 
der No 70018.) 

soil conservation smiles 

Draft 

Furnace Brook Watershed. Warren County, 
N«J„ January 4: The proposed channel im¬ 
provement I* a component of the Furnace 
Brook Watershed Project, which i* designed 
to reduce fioodwatcr damages in the village 
of Oxford. NJ. The planned work Involves 
the enlargement and deepening of a 1.580 
foot reach of Furnace Brook. This work will 
complement the previously installed up- 
it ream fioodwatcr retarding structure to pro¬ 
vide a 100-year level of flood protection to 
the village. Short term biological impacts 
will result, i FXR Order No. 70005 ) 

Final 

IJttle Sioux River Flood Prevention Plan, 
several counties in Iowa, January 3: Pro¬ 
posed Is the Little Sioux River Flood Pre¬ 
vention Project in Iowa, for the purpose of 
controlling the extensive gully erosion, sedi¬ 
mentation and flooding problems which 
characterize the program area. Though the 
wjope of the project has been programmati¬ 
cally outlined through 1002. the full delinea¬ 
tion of specific projects Is awaiting further 
subwatershed organization and planning. 
Adverse effect* Include the disturbance and 
reduction of wildlife habitat by structural 
measures. Comments made by: COE. DOI, 
DOT. EPA, AHP, State and local agencies, 
concerned citizens iELR Order No. 70002.) 

Dxi’artmxnt or Commerck 

Contact: Dr. Sidney R. Galler. Deputy As¬ 
sistant Secretary for Environmental Affairs, 
Department of Commerce. Washington. D C. 
20230. 202-067-4335. 


NATIONAL OCRANIC AND ATWOftPMmiC 
administration 

Supplement 

Coastal Energy Impact Program (S-l), 
January 5: This statement supplements a 
final EIS filed with CEQ In December 1076, 
and contains both changes and addition* to 
the Anal statement. The changes resulted 
primarily from last-minute comments on 
the regulations submitted by the Office of 
Management and Budget. The additions re¬ 
sulted primarily from a suggestion by CEQ 
to include discussion of additional alter¬ 
native methods of implementation contained 
In the proposed regulations but later deleted 
during the formulation of interim-final reg¬ 
ulations In response to various comment 
< ELR Order No. 70014.) 

Environ mental Protection Agency 

Please refer to the separate notice pub¬ 
lished by EPA in this issue of the Federal 
Register for the appropriate EPA contact 

Draft 

Lignite-Fired 8team Generator*. Perform¬ 
ance, January 6: Proposed are performance 
standards for lignite-fired steam-genera tor*. 
Data gathered since 1071 are sufficient to 
propose amendment* to Subpart D of 40 CFR 
Part 00 to limit atmospheric emissions of 
nitrogen oxide* to 260 nanograms per Joule 
heat input (0.6 lb. per million Btu) from 
lignite-fired steam generators with a heat 
Input of 73 MW thermal (250 million Btu 
per hour), equivalent to about 28 MW elec¬ 
trical. Control of nitrogen oxides emissions 
to 260 ng/j would reduce emission* from 
lignite-fired steam generators operating In 
1080 by 29 percent, (ELR Order No. 70020.) 

Jacksonville Wastewater Treatment Sys¬ 
tem, Jackoon County. Oreg.. January 6: Pro¬ 
posed is the construction of a wastewater 
disposal system for tho City of Jacksonville, 
Jackson County, Oreg Various alternative* 
for the 1,300-acre city tnctude a hookup by 
Jacksonville to the Bear Creek Valley Sani¬ 
tary Authority, local treatment and use of 
reclaimed water by the XJA. Forest Service, 
and aerated lagoons wtth adjacent agricul¬ 
tural use. Adverse effect* will vary accord¬ 
ing to the alternative selected. (Region XI 
(ELR Order No 70019.) 

Final 

Calumet Tunnel System, TARP. Illinois, 
January 3: The statement concern* the Calu¬ 
met Tunnel System which consists of one 
waste treatment plant and one main storage 
reservoir. The tunnel will reduce the pollu¬ 
tant load currently discharged to Chicago's 
waterway* Adverse effects include rock spill¬ 
age. temporary public annoyance during con¬ 
struction and possible groundwater Infiltra¬ 
tion or wastewater Infiltration. (Region 5) 
Comments made by: EPA, COE, DOI. USDA. 
DOC, DOT. DLAB. (ELR Order No. 70001.) 

Federal Emote y Administration 

Contact: Mr. Robert Stem. Director, Office 
of Environmental Impact. Federal Energy 
Administration, New Post Office Bldg , room 
7119, 12th and Pennsylvania Ave. NW . Wash¬ 
ington. D C. 20461. <202) 901-6621. 

Final 

Bryan Mound Salt Dome. SPR. Brazorta 
County. Tex., January 7: Proposed is the Im¬ 
plementation of the Strategic Petroleum 
Reserve (6PR), Title I, Part B. of the Energy 
Policy and Conservation Act of 1975 through 
the development of a 58 million barrel crude 
oU storage facility at the Bryan Mound salt 
dome. Under the Initial phase of the SPR. 
referred to os the Early Storage Reserve 
tESR). 150 million barrels of oil will be 
stored by 1976. The Bryan Mound elte, a salt 
dome with existing cavities located in Texas 


ha* been Identified a* a candidate «torage 
for the E8R Adverse effects include risk of 
oil spillage. Comments made by: AHP, COE, 
EPA. NRC. State and local agencies. Inter¬ 
ested groups and persons (ELR Order No 
70025 ) 

Fadesal Power Commission 

Contact- Dr. Jack M. Helnemann, Acting 
Assistant Director for Environmental Quality. 
441 O Street. NW . Washington. D C 20420. 
(202) 275-4791. 

Final 

Pacific-Indonesia Project. LNO Terminal 
rOxnard). Calif., January 6: Proposed Is the 
granting of authorisation to the Pacific In¬ 
donesia LNO Company to import liquified 
natural gas (LNO) from the Republic of In¬ 
donesia to a terminal to be constructed at 
Oxnard. Calif., and certification to sell the 
imported natural gas to Southern California 
Oas Company in temporized form. Western 
LNO Terminal Company has concurrently 
filed an application seeking certification to 
construct certain facilities necessary to un¬ 
load, store, re vaporize, and transport the 
LNO. Environmental impact would occur 
wtth respect to effects on land use. vegeta¬ 
tion. soils, wildlife, and water and air quality. 
Comments made by: TREA. COB, USDA. NRC. 
DOD, DOC. 8TAT, DOL EPA, State and local 
agencies, concerned citizens. (ELR Order No 
70022.) 

Oemeral Services Administration 

Contact: Mr. Andrew E. Kauders, Execu¬ 
tive Director of Environmental Affairs. Gen¬ 
eral Services Administration, 16th and F 
Streets, NW Washington. DC 20406. (202> 
343-4161. 

Final 

Central Steam Plant. Denver Federal Cen¬ 
ter, Jefferson County. Colo., January 6: The 
proposed project concern* the Central Steam 
Plant. Building 47, located at the Denver 
Federal Center. Lakewood. Colo. The work 
covers conversion of two of the throe existing 
boilers from natural gaa/oll-flrtng to coal- 
firing, provision of bag house particulate re¬ 
moval equipment, and a tali stack. In addi¬ 
tion, minor repairs and improvements will 
be mode at the Central Steam Plant to opti¬ 
mize efficiency. Short-term impacts associ¬ 
ated wtth the construction work will be ex¬ 
perienced. Comments made by: COE DOI. 
EPA. DOT. FPC. State and local agencl** 
(ELR Order No. 70010 ) 

Dtpartment or Housing and Urban 
Drvklofmxnt 

Contact: Mr. Richard H. Broun. Director. 
Office of Environmental Quality, room 7256. 
451 7th Street SW . Washington. DC. 20410. 
(202) 756-6306 

Draft 

Plnebrook Estate* Unit I, Pinellas County, 
Fla.. January 4: Proposed Is a Planned Unit 
Development project encompassing 264 acre* 
or more in Tampa, Fla. Phase 1 will cover 
20.8 M.O.L.: this entire area la designated for 
• Planned Unit Development" 4 by the Pinellas 
Land Use Plan and ho* been zoned accord¬ 
ingly. This phase will initially provide ap¬ 
proximately 110 single family detached resi¬ 
dential lots. Adverse effect* Include the tak¬ 
ing of land from agricultural use and In¬ 
creases in water, sewer, and wasto dlspoaal 
problems. (ELR Order No. 70007.) 

Seven Springs Subdivision. Pasco County. 
Fla.. January 4: Proposed la the development 
or the Seven Spring Subdivision in Tampa, 
Fla. The total area encompasses 249 acres 
MOL nnd will eventually contain approxi¬ 
mately 1364 single family residential units. 
Recreation facilities will be limited to a vol- 
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unt atv lc* membership clubhouse with a 
swimming pool. Adverse effects include noise, 
dust, end run-off duo to development and 
construction traffic In the short run. Addi¬ 
tional burden will be plaoed on a strained 
water supply. (ELR Order No. 70008.) 

Pine Trails Subdivision. Hams County. 
Tex.. January 4: The proposed action is the 
acceptance of the 542-acre Pine Trails Sub¬ 
division for HDD FUA mortgage Insurance 
purposes When completed In approximately 
six years, the subdivision will oontain ap¬ 
proximately 1.000 single family homes plus 
some attached single-family and multi-fam¬ 
ily housing and shopping and recreational 
facilities. Adverse effects include the remov¬ 
al of land as open space and an Increased 
demand for fossil fuels through heavy de¬ 
pendence on the automobile for transporta¬ 
tion. lEI-R Order No. 70000.) 

Draft 

West Campus Community. King County. 
Wash.. January 4: Proposed Is the develop¬ 
ment of West Campus, a 1.000-acre planned 
community In South King County. Wash. 
The Quadrant Corporation has requested 
HUD FHA subdivision approval for mortgage 
Insurance for 608 single family lots and open 
space. The total development proposes 6.326 
single and multlfamlly residential units. 
Negative Impacts Include erosion and sedi¬ 
mentation and Increased demand on public 
service* and Infrastructure. (ELR Order No. 
70011.) 

I NTT JtSTATX COMMKXCX COMMISSION 

Contact: Mr. Richard Chain. Supervisory 
Attorney Advisor for the Environmental 
Staff, room 2370. 12th 8t. and Constitution 
Ave NW. (202 ) 343-2086. 

Final 

Transportation of Recyclable Materials. 
Freight Rates. January 6: The Interstate 
Commerce Commission has instituted a com¬ 
prehensive investigation of discriminatory 
rail freight rates for the transportation of 
recyclable or recyled material* This EIS 
analyzes (I) whether the rate structure per 
se has a significant effoct on the relative 
utilization of recyclable and competing vir¬ 
gin materials and (2) whether general rail 
freight rate increases granted by the Com¬ 
mission In respouse to requests from the na¬ 
tion’s railroads have a significant effect on 
relative utilization. Comments made by: 
EPA. DOT. State and local agencies, con¬ 
cerned group* and person*. (ELR Order No. 
70017.) 

Dri’AftTMENT or Tsanwortation 

Contact: Mr. Martin Convlsser. Director. 
Office of Environmental Affairs, US. Depart¬ 
ment of Transportation, 400 7th St. 8W., 
Washington, D.C. 20690. (202) 420-4367. 

FrontAi. Aviation Adminixtoation 
Draft 

Lee’s Summit Memorial Airport. Jackeon 
County. Mo, January 4: The proposed action 
U the construction of Lee’s Summit Memorial 
Airport to serve southeast Jackson County. 
Mo, The project will require the acquisition 
of the present 80-acre private McComas Air¬ 
port site, ss well at acquisition of 36 acres 
in fee for runway and taxi extension, and 29 
acres in easement. Plans also call for the con¬ 
struction of a new paved terminal apron, 
paved T-hangar taxlways, and a new access 
road. Some land will eventually be taken out 
of agricultural production for airport use 
and increased aircraft usage will result in 
higher noise levels. <ELR Order No. 70012.) 

Fkdchal Highway Administration 
Draft 

1-86, Fulton-DeKaib Co. to 1-285. DeKalb 
County. Oa.. Jauuary 7: Proposed are im¬ 


provement* to 1-85 and aASOclated frontage 
and orossover roads In DeKalb County. Oa. 
The project would begin at the DeKalb 
County line near Druid Hills Road and ex¬ 
tend northeast for 5.7 miles to an intersec¬ 
tion with 1-285. The limited access highway 
would have 6 or 8 lanes plus frontage road 
improvements. Negative effects include ac¬ 
quisition of a small amount of rlght-of-w-ay, 
displacement of 4 businesses, and an Increase 
In noise which would exceed design noise 
levels at one church and commercial site. 
(Region 4) (ELR Order No. 79024.) 

1-675, Montgomery and Greene County. 
Ohio, January 4: Proposed Is the construc¬ 
tion of 16£3 miles of limited access highway 
In Montgomery and Orccne Counties, near 
Dayton, Ohio. The project begins at existing 
1-75, 1.14 mile* south of S R. 725, then fol¬ 
lows a generally northeastwardly direction to 
connect with a portion of the freeway re¬ 
cently opened to traffic at a point 0.79 mile 
west of North Falrflleld Road. The project in¬ 
cludes 8 Interchanges, 3 railroad grade sep¬ 
arations. 14 local grade separations. <u*d 1 
pedestrian path grade separation A 4(f) 
statement is Included concerning the loss of 
0.25 acres of park. (Region 5) (ELR Order 
No. 70009 ) 

SR. 16, Cheney Stadium-Narrows Bridge. 
Pierce County. Wash., January 4: Proposed Is 
the reconstruction of Bantx Boulevard (SR. 
16) from the vicinity of Cheney Stadium 
near Center Street to Sixth Avenue in Ta¬ 
coma. Wa-*h The balance of the highway to 
the Tacoma Narrows Bridge would then be 
constructed on a route approximately fol¬ 
lowing North Ninth 8treet. This four-lane 
facility (ultimately planned as a six-lane 
freeway) is designed with four interchange*, 
two grade separations, two bike-pedestrian 
structures, two frontage roads, a storm sewer 
system, and a storm water storage basin at 
China Lake. The project is 3.4 miles In 
length. Families, businesses, and utilities 
will be relocated (Region 10) (ELR Order 
No 70004.1 

Final 

West Side Highway Project. New York. 
January 4: The proposed action is the con¬ 
struction of an Interstate System Highway 
which will replace the now-closed West Side 
Highway between the Battery and West 42nd 
Street in New York City. The 4.2 mile re¬ 
placement facility will have connections with 
the Battery Park Underpass, the Brooklyn 
Battery Tunnel (1-278), the Holland Tunnel 
(1-78). West 14th Street, the Lincoln Tun¬ 
nel (1-495), and the existing elevated West 
Side Highway at 42nd Street As a result of 
the project 234 acres of land will be made 
available for new' uses A 4(f) statement for 
park lands u included (Region I.) Comments 
made by: DOC. HEW, DOI. DOT. EPA. State 
and city agencies, concerned citizens. (ELR 
70003 ) 

L.R 1016 and L.R. 69 Relocation. West¬ 
moreland County. Pn^ January 6: The pro¬ 
posed North-South Expressway provides for 
the construction of a multi-lane, limited ac¬ 
cess highway approximately 13 miles in 
length extending from the proposed inter¬ 
change of existing UR. Traffic Route 119 And 
relocated Traffic Route 119 between New 
Stanton and Youngwood to the existing in¬ 
terchange of Traffic Routes 22 and 66 near 
Delmont. The highway will displace an un¬ 
specified number of home* and businesses 
and will require farm land for the right-of- 
way. Construction disruption will reault. 
Comments made by: EPA. HEW, DOI. USDA, 
State and local agencies, concerned citi¬ 
zen*. (ELR Order No 70018 I 

UR. Postal Service 

Contact: Emerson Smith, Director. Office 
of Buildings Analysts and Design. Real Estate 


and Buildings Department. UR Postal Serv¬ 
ice. Washington. D.C. 20260. 202 245 4242. 

Final 

UR. Post Office and Vehicle Maintenance 
Atlanta. Pulton County. Oa, January 6 
Proposed Is the construction of a UR. Post 
Office Oencral Mail and Vehicle Maintenance 
Facility in Atlanta, Oeorgia for 2.833 em¬ 
ployees. The 38-acre project site is the va¬ 
cant Crown Cork and Seal building In the 
northeast corner of Browns Mill and Crown 
Roads The existing building will be expand¬ 
ed for use as a U.S. Poet Office and will con¬ 
tain a gro*s floor area of 500.000 sq. ft. The 
Vehicle Maintenance Facility will occupy 
38,000 sq. ft. Adverse effect* Include Increase-* 
in noise and dust due to construction and 
traffic impact* on adjacent roods. (139 pages.» 
Comments made by: AHP, FPC. USDA. 
COE. HEW, HUD. DOI. DLAB. state and local 
agencies, concerned citizens (ELR Order No 
70021.) 

David W. Tundirman. 
Acting General Counsel . 

|KR Doc.77-1279 Filed 1-13-77:8:45 *m| 


DEPARTMENT OF DEFENSE 

Office of the Secretary 
WAGE COMMITTEE 
Closed Meetings 

Pursuant to the provisions of section 10 
of Pub. L. 92-463. the Federal Advisory 
Committee Act, effective January 5.1973. 
notice is hereby given that a meeting of 
the Department of Defense Wage Com¬ 
mittee will be held on Tuesday. March 1, 
1977; Tuesday. March 8. 1977: Tuesday. 
March 15.1977: Tuesday. March 22. 1977; 
and Tuesday. March 29. 1977 at 9:45 a m. 
in Room 1E801, The Pentagon, Washing¬ 
ton, D.C. 

The Committee's primary responsibil¬ 
ity is to consider and submit recommen¬ 
dations to the Assistant Secretary’ of De¬ 
fense (Manpower and Reserve Affairs* 
concerning all matters involved in the 
development and authorization of wage 
schedules for Federal prevailing rate em¬ 
ployees pursuant to Pub. L. 92-392. At 
this meeting, the Committee will con¬ 
sider wage survey specifications, wage 
survey data, local wage survey committee 
reports and recommendations, and wage 
schedules derived therefrom 

Under the provisions of section 10<d> 
of Pub. L. 92-463. the Federal Advisory 
Committee Act. meetings may be closed 
to the public when they are “concerned 
with matters listed in section 552*b) of 
Title 5. United States Code/' Two of the 
matters so listed are those related sole¬ 
ly to the Internal personnel rules and 
practices of an agency. 15 U.8.C. 552*b* 
(2)), and those involving “trade secrets 
and commercial or financial information 
obtained from a person and privileged or 
confidential” (5 U.8.C. 552<b» Mm. 

Accordingly, the Deputy Assistant 
Secretary of Defense (Civilian Person¬ 
nel Policy) hereby determines that this 
meeting will be closed to the public be¬ 
cause the matters considered are related 
to the Internal rules arid practices of the 
Department of Defense (5 U.8.C. 552- 
(b)(2). and the detailed wage data 
considered by the Committee during its 
meetings have been obtained from offi¬ 
cials of private establishments with a 
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guarantee Uuit the data will be held In 
eonfldencc (5 UjS.C. 552(b)(4)). 

However, members of the public who 
may wish to do so arc Invited to submit 
material In writing to the Chairman con¬ 
cerning matters believed to be deserving 
of the Committee's attention. Addition¬ 
al information concerning this meeting 
may be obtained by contacting the 
Chairman. Department of Defense Wage 
Committee. Room 3D281, The Pentagon. 
Washington. D.C. 

Maurice W. Roche, 
Director . Correspondence and 
Directives OASD iComptrollcr) 

January 10.1977. 

|FR Doc.77-1249 Filed i 13 77.8:45 an) | 


ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 


STUDY GROUP ON GLOBAL ENVIRON 
MENTAL EFFECTS OF CARBON DIOXIDE 


Meeting 


In accordance with provisions of Pub 
U 92-403 (Federal Advisory Committee 
Act), the Study Group on Global Envi¬ 
ronmental Effect* of Carbon Dioxide will 
hold its first meeting on Saturday, Jan¬ 
uary 29. 1977. from 10:00 am to 5:00 
p.ra. at the Hilton Inn. Dogwood Room. 
Atlanta, Georgia. Airport. This meeting 
will be open to the public. The purpose of 
this meeting Is to develop mechanisms 
for the operation of the 8tudy Group. 


The tentative agenda for the meeting 
b as follows: 


10:00 a .in. 


10*25 am. 


10 30 aan 


11:15 Am 


Opening remark*. 

Charles W Edington. As¬ 
sociate Director for Re¬ 
search and Development 
Program*. Division of 
Biomedical and Environ¬ 
mental Research. US. 
Energy Research and 
Development Adminis¬ 
tration 

David H titadc. Acting 
Manager. Environmental 
Program*, Dlvhdon of 
Biomedical and Environ¬ 
mental Research. OA 
Energy Rencarch and De¬ 
velopment Administra¬ 
tion 

Meeting turned over to 
permanent chairman 

Alvin M Weinben: Direc¬ 
tor, Institute for Energy 
Analyst*. Oak Ridge As¬ 
sociated UulvendUea 

Why 1* CO, a problem? 

Ralph M. Ratty. Institute 
for Energy Analysis. Oak 
Ridge Associated Uni¬ 
versities. 

Additional comment: 

Alvtn M. Weinberg, Direc¬ 
tor, Institute for Energy 
Analysis, ORAU. 

a. Dohlrin conference. 

b. Mission of study group. 

e. Form illation of ERDA 

position. 

L National policy. 

II International Impll- 
catlonN. 


12:00 N Irunch. 

rno pm. Discussion and planning 


for study. 

(Including future 
meeting format*, work¬ 
shops. reports, method¬ 
ologies, etc.) 

Ail study group members 
5.00 pm Adjournment. 

Practical considerations may dictate 
alternations In the above agenda or 
schedule. 

The Chairman is empowered to con¬ 
duct the meeting In a manner that in his 
judgment will facilitate the orderly con¬ 
duct of business. 

With respect to public participation in 
agenda items, scheduled above, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit written 
statements on agenda Items may do so 
by mailing 12 copies thereof, postmarked 
no later than January 14. 1977, to Dr. 
James L. IJ verm an. Director, Division of 
Biomedical and Environmental Research. 
UJ3. Energy Research and Development 
Administration, Washington. D.C. 20545. 
Comments shall be directly relevant to 
the above agenda items. Minutes of the 
meeting will be kept open for 30 day* for 
the receipt of written statements for the 
record. 

<b> Information os to whether the 
meeting lias been rescheduled or relo¬ 
cated can be obtained by a prepaid tele¬ 
phone call on January 26, 1977. to Mr. 
David H. Slade, Acting Manager, En¬ 
vironmental Programs. Division of Bio¬ 
medical and Environmental Research. 
U.S. Energy' Research and Development 
Administration on (301) 353-4374. be¬ 
tween 8:30 am. and 5:00 p.m., e^s.t 

(c) Questions at the meeting may be 
propounded only by members of the 
Committee and ERDA officioLs assigned 
to participate with the Committee in it* 
deliberation*. 

(d) Seating to the public will be made 
available on a first-come, first-served 
basis. 

(e) The use of still, movie, and tele¬ 
vision cameras, the physical installation 
and presence of which will not interfere 
with the course of the meeting, will be 
permitted both before and of ter the 
meeting and during the recess. The use 
of such equipment will not> however, be 
allowed while the meeting Is in session. 

if> Copies of minutes will be made 
available for copying, following their 
certification by the Chairman in accord¬ 
ance with the Federal Advisory Commit¬ 
tee Act at the U.S. Energy Research and 
Development Administration’s Public 
Document Room, 20 Massachusetts Av¬ 
enue, N.W.. Washington, D.C. 20545. 
upon payment of all charges required 
by law. 

Harry L. Peebles, 
Deputy Advisory Committee 
Management Officer. 

|FR Doc.77-1333 Piled 1-13-77:5:45 am] 


ENVIRONMENTAL PROTECTION 
AGENCY 

|FRL 570-7; OPP-30000,6B | 

REBUTTABLE PRESUMPTION AGAINST 
REGISTRATION AND CONTINUED REG* 
ISTRATION OF PESTICIDE PRODUCTS 
CONTAINING BENZENE HEXACHLOR 
IDE (BHC) 


Correction 

On October 19, 1976, the Environmen¬ 
tal Protection Agency <EPA) published 
in the Federal Register (40 FR 46024) a 
notice of rebuttable presumption against 
registration and continued registration 
of pesticide products containing bensene 
hexachloride (BHC), (8ee FR Doc. 76- 
30315). Since that date an error in the 
document has come to the attention of 
the Agency, and the following correction 
should therefore be made: 

1 To the listing of applicants for reg¬ 
istration of product* containing BHC be¬ 
ginning at page 46013, the name and ad¬ 
dress of the applicant for Borertrol <EPA 
No. 037923-09418) should be changed 
from the UJ3. Deportment of Agriculture 
to Affton Garden Center. 10020 Gravol* 
Road. St. Louis MO 63123. 

Dated: January 7,1977. 

Edwin L. Johnson. 

Deputy Assistant Administrator 
for Pesticide Program* 

(Fit Doc.77 1203 Piled 1-13-77:8:45 am| 


FEDERAL ENERGY 
ADMINISTRATION 
DOW CHEMICAL CO. 

Action Taken on Consent Order 

Pursuant to 10 C.F.R. $ 20.V197<c>. the 
Federal Energy Administration (FEA> 
hereby gives notice of final action taken 
on a Consent Order. 

On October 28, 1976. FEA published 
notice of a Consent Order which was ex¬ 
ecuted between Dow Chemical Company 
(Dow) and FEA (41 FR 47285. October 
28. 1976). With that notice and in ac¬ 
cordance with 10 C.F.R. $ 205.197(c) 
FEA invited Interested persons to com¬ 
ment on the Consent Order. 

No comments were received with re¬ 
spect to the Consent Order, FEA has 
concluded that the Consent Order os ex¬ 
ecuted between FEA and Dow is an Ap¬ 
propriate resolution of the Compliance 
proceedings described in the Notice pub¬ 
lished on October 28. 1976, and hereby 
gives notice that the Consent Order shall 
become effective as proposed, without 
modification, upon publication of this 
Notice in the Federal Register. 

Issued in Washington. D.C.. Janu¬ 
ary n t 1977. 

Michael F. Butler, 
General Counsel 

|FR Doc 77-1311 Piled 1-11-77:4:40 pm) 
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NOTICES 


FEOERAL HOME LOAN BANK 
BOARD 

|AC-2S| 

CITIZENS FEOERAL SAVINGS ANO LOAN 
ASSOCIATION 

Approval of Conversion 

January 11. 1977. 

Notice Is hereby given that on Janu¬ 
ary 6.1977. the Federal Homo Loan Ikink 
Board, as the operating head of the Fed¬ 
eral Savings and Loan Insurance Cor¬ 
poration. by Resolution No 77-29, ap¬ 
proved the application of Citizens Fed¬ 
eral Savings and Loan Association. 
Miami. Florida, for permission to convert 
to the stock form of organization Copies 
of the application are available for in¬ 
spection at the Office of the Secretary of 
said Corporation. 320 First Street, N.W.. 
Washington. D.C. 20552 and the Office 
of the Supervisory Agent of said Corpo¬ 
ration at the Federal Home Loan Bank of 
Atlanta. 260 Peachtree Street, N.W., At¬ 
lanta. Georgia 30303. 

By the Federal Home Loan Bank 
Board. 

RdfALO A Snider. 

Assistant Secretary 

(FR Doc.77-1288 Filed 1-13-77:8:45 om| 

FEDERAL POWER COMMISSION 

| Project No. 28281 

ALABAMA POWER CO. 

Order Providing for Hearing 

January 7, 1977. 

On December 27. 1973, the Commis¬ 
sion issued a major license for the R. L. 
Harris Project. FPC No. 2628,’ to Ala¬ 
bama Power Company (License©)/ The 
project is located on the Tallapoosa Riv¬ 
er, a navigable waterway of the United 
States, in Clay and Randolph Counties, 
Alabama. When built, project works will 
include a concrete gravity dam about ISO 
feet high and 956 feet long, a power¬ 
house containing two generators each 
rated at 67.500 kW, and appurtenant 
facilities. The reservoir created by the 
Harris Dam will extend upstream a dis¬ 
tance of about 24 miles, and will have a 
surface area of approximately 10.660 
acres. 

On January 31. 1975, Licensee filed an 
application for amendment of Article 
50 of the license for Project No. 2628.* 
Article 50 provides as follows 

Licensee shall purchase In fee and 
place within the project boundary all 


1 Alabama Power Company changed the 
project's designation from the “Crooked 
Creek Project" to the “R. L Harris Project" 
In 1974. 

? 50 F.P.C. 1084 (1973). 

• The application also sought amendment 
of Article 8 of the license, which specified 
Uie rate of return on project net lnveetment 
By letter of the Secretary dated August 24. 
1976, pursuant to our Order No. 850. Uwued 
June 24. 1978, a new license article dealing 
with amortization reserves was added to the 
license. The relief relating to rate of return 
has. therefore, already been granted and need 
not concern us further. 


lands necessary for project operations 
including lands for recreational use and 
shoreline control. The lands encom¬ 
passed by the project boundary shall In¬ 
clude. inter alia: 

1. All islands formed by the 793 foot con¬ 
tour. and 

2. Shoreline lands up to the 800 foot con¬ 
tour. or up to a 50-foot horizontal measure 
from the 793 foot contour, provided that In 
no event tliall the project boundary be 
established at less than the Induced sur¬ 
charge storage elevation at the 795 foot 
contour 

Licensee shall file a revised Exhibit F 
and, for Commission approval, a revised 
Exhibit K within one year after com¬ 
mencement of operation of the project. 

The application seeks amendment of 
Article 50 to provide that acquisition of 
lands up to the 800 foot contour, or up 
to 50 feet horizontally from the 703 foot 
contour, be limited to lands currently 
owned by Licensee. In areas bordering 
the reservoir's future shoreline not owned 
bv Licensee at present. Licensee proposes 
to limit its Interests to a two-foot ease¬ 
ment, from the 793 to the 795 foot con¬ 
tour. for flood control purposes. 

In support of the application. Licensee 
states that the shoreline restrictions im¬ 
posed by Article 50 will discourage use 
of the reservoir; local citizens and land¬ 
owners have voiced strong oppoaitlon to 
the article’s requirements; Licensee owns 
sufficient shoreline lands to provide for 
adequate public access and recreational 
use: Article 50 will discourage economic 
growth and development of the area; 
and the administrative costs attributable 
to resource management will be suf¬ 
ficiently high to adversely affect the 
project's economic feasibility. 

The application Includes a motion that 
a hearing respecting Article 50 be held 
in Wedowce, Alabama, to allow the pres¬ 
entation of testimony and comments by 
citizens and landowners in the vicinity 
of the project. 

Public notice of the application was 
given on June 10. 1976. In response, the 
Commission has received several hun¬ 
dred letters from residents and landown¬ 
ers in the project area; the bulk of these 
support the application and request a 
public hearing in the project area. Re¬ 
sponses opposing the proposed amend¬ 
ment have also been received, including 
the comments of the Department of the 
Interior. Intervention has been granted 
to six parties, each of whom requests a 
hearing in the project vicinity. 

Wc believe that an evidentiary hear¬ 
ing should be held on the Issues raised 
by Licensee's application. We also believe, 
due to the public response to public no¬ 
tice of tiie application, that Licensee's 
motion for a public session in the project 
vicinity is appropriate, to receive the 
views and comments of interested citi¬ 
zens and landowners. We shall leave the 
exact time and place of such public ses¬ 
sion to determination by the Presiding 
Administrative Law Judge, along with 
the question whether cross-examination 
of witnesses or Introduction of evidence 
should also take place at the local ses¬ 
sion to avoid hardship to the parties. 


The Commission finds: <1> It is ap¬ 
propriate for purposes of the Federal 
Power Act and in the public interest that 
a public hearing be held on the Issues 
raised by Alabama Power Company ’s ap¬ 
plication for amendment of the license 
for the R. L. Harris Project, FPC No. 
2628. filed on January 31. 1975. 

<2> Alabama Power Company's mo¬ 
tion for a hearing session to be held in 
the vicinity of the project, to receive the 
views and comments of local citizens and 
landowners, should be granted. 

The Commission orders: < A) Pursuant 
to the authority contained in and sub¬ 
ject to the Jurisdiction conferred upon 
the Federal Power Commission by the 
Federal Power Act. particularly sections 
4(e), 10<a>. 10ig>. 307. and 308 thereof 
and the Commission's Rules of Practice 
and Procedure, a pre-hearing conference 
shall be held at 9:30 a m. on February 10. 
1976. in a hearing room of the Federal 
Power Commission. 825 North Capitol 
Street. Washington. D.C.. concerning the 
Issues raised by Alabama Power Com¬ 
pany's application to amend Article 50 of 
its license for the R. L Harris Project 
FPC No. 2628. 

<B) A Presiding Administrative Law 
Judge, to be designated by the Chief Ad¬ 
ministrative Law Judge for that purooae 
pursuant to U 3.5(d) of the Commission'-. 
Regulations, 18 CFR 3.5<d> (1975). shall 
preside at the hearing In this proceeding, 
with authority to establish and change 
all procedural dates and to rule on all 
motions, with the exceptions of petition* 
to Intervene, motions to consolidate and 
sever, and motions to dismiss, as pro¬ 
vided in the Commission's Rule? of Prac¬ 
tice and Procedure. 

tC> The Presiding Administrative Law- 
Judge shall hold a public hearing session 
in the vicinity of the project, for the pur¬ 
pose of receiving statements of position 
from interested members of the public 
Public notice of the hearing session shall 
be given in the vicinity of the project 
prior to the session. At the discretion of 
the Presiding Judge, a portion of the 
formal evidentiary hearing in this pro¬ 
ceeding may also take place at the local 
hearing session, to avoid hardship to the 
pnrtiev 

(D) The Commission's Rules of Prac¬ 
tice and Procedure shall apply in this 
proceeding except to the extent they are 
modified or supplemented herein. 

By the Commission. 

KgNNrrn F. Plumb, 
Secretary. 

|FR Doc.77-1274 Filed 1 13-77:8 46 tun) 


(Docket No. RP7fl 1351 

CITIES SERVICE GAS CO. 

Extension of Time 

January 7. 1977. 

On December 23. 1976, StafT Counsel 
filed a motion to further extend the date 
for service of SUIT top sheets, as fixed 
by order issued August 19, 1976, and 
modified by notice issued November 11. 
1976. in tiie above-designated proceed¬ 
ing. On December 2. 1976, the Commls- 
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*ion denied Staff's renewed motion for 
an extension of time, filed November 19. 
1979, without prejudice to renewal of the 
motion specifying the data of the Corn- 
irony Stall docs not possess and needs In 
the preparation of Its cose. Staff's pres¬ 
ent motion specifies the necessary data 
and states that counsel for the Company 
has no objection to the extension. 

Notice is hereby given that, for good 
cause shown, a further extension of time 
is granted to and Including February 18. 
1977. 

By direction of the Commission 

Kjtnnktii F. Plumb. 

Secretary. 

|KR Doc 77 1377 Filed 1-13-77:8:46 ami 


| Docket No. CP77-1041 

COLUMBIA GAS TRANSMISSION CORP. 

Application 

January 6 . 1977. 

Take notice that on December 21. 
1978. Columbia Oas Transmission Cor¬ 
poration (Applicant). P.O. Box 1273, 
Charleston, West Virginia 26325, Hied In 
Docket No. CP77-104 on application pur¬ 
suant to section 7(e) of the Natural Gas 
Act and i 2.79 of the Commission's Gen¬ 
eral Policy and Interpretations (18 CFR 
2 .79) for a certificate of public conven¬ 
ience and necessity authorizing the 
transportation of natural gas on behalf 
of Johns-ManviDe Sales Corporation 
(Manvlilc). all as more fully set forth in 
the application which is on file with the 
Commission and open to public in¬ 
spection. 

Applicant proposes to transport for 
Manville an average of 1,000 Mcf of nat¬ 
ural gas per day for a period of two years 
following the date of first delivery for 
use at two of Manville’s plants in Water- 
ville. Ohio. It is stated that the subject 
gas would be received by Applicant at a 
mutually agreeable point on Applicant's 
Line FO-1633 in Volley Township. Guern¬ 
sey County, Ohio, from M-G Exploration 
Company <M-G), a partnership in which 
Manville holds a majority interest, and 
redelivered by Applicant for the account 
of Manville to both Columbia Gas of 
Ohio, Inc. (Columbia), and The Water- 
vilie Gas and OU Co. (WaterviUe Gas) at 
existing points of delivery in Lucan 
County. Ohio. Applicant states that of 
the 1,000 Mcf average dally volume. 100 
Mcf w'ould be delivered to Columbia and 
900 Mcf per day will be delivered to Wa- 
terville Gas for redelivery to Manville. 
It is stated that both Columbia and Wa- 
tervillc Gas are natural gas distribution 
companies and wholesale customers of 
Applicant, that Manville s WatervilJe No. 
1 plant is served by Columbia, and that 
ManvUlc's WaterviUe No. 7 plant is served 
by WaterviUe Gas. The volumes to be 
transported for Manville under the pro¬ 
posed service would be subject to Appli¬ 
cant's pipeline capacity and would be 
further limited by those volumes re¬ 
quired to offset curtailments affecting the 
two Manville plants. 


It Is indicated that pursuant to a gas 
sales contract between Manville and 
M-Q, dated February 18, 1978, M-G 
agrees to sell all the natural gas pro¬ 
duced from the following wells located 
In Ouemsey Cotraty, Ohio: No. 1-M 
Nicholson-Morris Unit, No 1-M WUllam 
E. Ball, No. 1-M Watson-Rogcns-BuU 
Unit, No. 2-M Watson. No. l-M Watson, 
and such other wells os may be added by 
mutual agreement. The price agreed to 
is $1.45 per Mcf at the point of delivery 
to AppUcant. 

Applicant states that it would retain 
3.1 percent of the volume received for 
transportation as make-up for line loss 
and compression fuel and that the initial 
transportation charge would be 24.49 
cents per Mcf of natural gas. Applicant 
asserts that since the proposed trans¬ 
portation service would be provided only 
when sufficient capacity is available, the 
proposal would have no impact on its 
ability to deliver to Priority 1 markets. 
The subject natural gas supply is said 
not to be available for purchase by Appli¬ 
cant since the terras of majority partner¬ 
ship interest held by Manville in the pro¬ 
ducer, M-G, make the subject gas un¬ 
available to interstate markets 

It is stated that Manvllle's WaterviUe 
Plant No. 1 produces gloss fiber industri¬ 
al products such as roving, woven roving 
and chopped strand for plastic reinforce¬ 
ment and base fiber for fiberglass mats 
used for roofing materials and pipeline 
corrosion protection. The plant employes 
a total of 272 workers at an annual pay¬ 
roll of over $6,000,000. Natural gas is 
utilized in this plant for heating molton 
glass forchearths where very accurate 
temperature control fe required ard for 
the operation of a direct fired drying 
oven where no appreciable fuel contami¬ 
nation con be tolerated. It is stated that 
WaterviUe Plant No. 7 produces micro- 
fibers, filter tubes, fiberglass mats, and 
base fiber materials used for ablAtlve 
shielding for the NASA space project. 
The plant employes 184 persons at an 
annual payroll of over $2,250,000. Water- 
vllle Plant No. 7 uses gaseous fuel for at¬ 
tenuation of fine glass fibers used for in¬ 
sulation and for the production and dry¬ 
ing of high-purity microquartz fibers 
used in the construction of surface 
shielding for the NASA space shuttle. It 
is further stated that both Columbia and 
WaterviUe Gas are and will continue to 
curtail significant deliveries of natural 
gas to Manville and that in 1975 Man- 
villc used 1,964.248 gallons of propane at 
its WatcrvUle plants. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 31, 1977. file with the Federal 
Power Commission. Washington. D.C. 
20426. a petition to intervene or a pro¬ 
test in accordance with the requirements 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8 or 1.10) and 
the Reg ulatio ns under the Natural Gas 
Act <18 CFR 167.10). All protests flled 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken but will not serve to 


make the protestants parties to the pro¬ 
ceeding. Any person wishing to become 
a party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accordance 
with the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained In and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
16 of the Natural Gas Act and the Com¬ 
mission's Rules of Practice and Proce¬ 
dure. a hearing will be held without fur¬ 
ther notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant 
of the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely flled, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kknnkth F. Plumb. 

Secretary. 

I PR Doc.77-1376 Filed 1-13-77.8 45 am) 


|Docket No. 077-19)1 

DIAMOND SHAMROCK CORP 
Application 

January 6 , 1977. 

Take notice that on December 38,1976, 
Diamond Shamrock Corporation (Appli¬ 
cant), P.O. Box 631, Amarillo, Texas, 
79105. filed In Docket No. CI77-191 an ap¬ 
plication pursuant to section 7(c) of thf 
Natural Gas Act for a certificate of pub¬ 
lic convenience and necessity authorizing 
the sale for resale of natural gas in 
Interstate commerce to Northern Natural 
Gas Company (Northern) from Diamond 
Shamrock's McKee Plant located in 
Moore County, Texas, for a period end¬ 
ing March 31, 1978, all as more fully set 
forth in the application which Is on file 
with the Commission and open to public 
inspection. 

Diamond Shamrock seeks limited-term 
certificate authority for a sale of residue 
got* to Northern in accordance with a 
Residue Gas Purchase contract be¬ 
tween the parties dated December 17. 
1976. but effective for the limited period 
commencing February 18, 1977. and end¬ 
ing March 31. 1978. Said contract pro¬ 
vides for an initial base rate of $1.44 per 
Mcf and is subject to adjustment for 
taxes, Btu content, and gathering. The 
rate is further subject to quarterly ad¬ 
justments of 1 cent per Mcf commencing 
April 1, 1977. 

All of the wells from which the resi¬ 
due gas will be derived were commenced, 
or spudded, after May, 1976. The pro¬ 
posed rate is well below the rate of $1.90 
per Mcf provided In Diamond Shamrock's 
intrastate contract with Southwestern 
Public Service Company. 
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Diamond Shamrock’* residue gas sup¬ 
ply will be available for the proposed in¬ 
terstate sale to Northern only until April 
I, 1978. On April I, 1078. Southwestern 
Public Service Company will purchase 
the gas from Diamond Shamrock pursu¬ 
ant to a contract dated December 15. 
1976. Said contract is effective through 
March 31. 1985. and provides for an 
initial rate of $1.90 per Mcf. 

It appears reasonable and consistent 
with the public Interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions 
to Intervene. Therefore, any person de¬ 
siring to be heard or to make any pro¬ 
test with reference to said application 
should on or before January 17. 1977. file 
with the Federal Power Commission. 
Washington. D.C.. 20426. a petition to in¬ 
tervene or a protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure <18 
CFR 1.8 or 1.10*. All protests filed with 
the Commission will be considered by It 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in the subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s Rules of Practice and Proced¬ 
ure. a hearing will be held without fur¬ 
ther notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein. If the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene Ia timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

| PR Doc.77-1271 Plied 1-I3-77;8:4S AinJ 


| Docket No RP76 901 

KANSAS NEBRASKA NATURAL GAS 
COMPANY. INC. 

Tariff Filing 

January 7. 1977. 

Take notice that on December 27.1976. 
Kansas-Nebraska Natural Gas Company. 
Inc. (K-N>. P.O. Box 608. Hastings. 
Nebraska 68901. filed in Docket No. 
RP76-90 pursuant to section 4 of the Nat¬ 
ural Gas Act proposed changes to sec¬ 
tions 13 and 18 of the General Terms 
and Conditions of its FT*C Gas Tariff. 
Third Revised Volume No. 1. K-N’s pro¬ 


posed tariff changes deal with* provisions 
for <1 > gas storage injection and with¬ 
drawal, <2i allocation of delivery Cap- 
Ability by priority. <3) emergency relief 
and (4i notices. The proposed effective 
date of K-N's tariff sheets is February 1, 
1977. K-N’s proposals arc more fully set 
forth in the tariff sheets on file with the 
Commission and open to public Inspec¬ 
tion. 

K-N states that Its gas reserves have 
been adequate to meet all firm require¬ 
ments but have been declining rapidly be¬ 
cause of a trend over the past several 
years, and expected to continue, whereby 
annual requirements have exceeded an¬ 
nual reserves added. Accordingly, and in 
specific response to Commission Order 
431 <45 FPC 570 <1971M. K-N submits 
as a new subparagraph ‘3* to ft 13 b of 
the General Terms and Conditions of its 
FPC Gas Tariff its curtailment plan 
which provides as follows: 

<3) Allocation of Delivery Capability. 
<i> Whenever the delivery capability of 
Seller's system, due to any cause whatso¬ 
ever not limited to force majeure. is such 
that Seller Is unable to deliver to con¬ 
sumers served directly by Seller and con¬ 
sumers served indirectly by Seller 
through Buyer the quantity of gas which 
the consumers require and to fulfill its 
requirements to inject gas into its stor¬ 
age facilities, deliveries shall be reduced 
uniformly to consumers of Seller and for 
consumers served by Buyer and within 
each step the reductions shall be made 
pro-rata as follows: 

Step i: Boiler fuel use by Industrial 
consumers having a requirement for such 
use on a peak day of more than 10.000 
Mcf. 

Step 2: Boiler fuel use by Industrial 
consumers having a requirement for such 
use on a peak day of more than 3.000 Mcf 
but not more than 10.000 Mcf. 

Step 3: Boiler fuel use by industrial 
consumers having a requirement for such 
use on a peak day of more than 1.500 Mcf 
but not more than 3.000 Mcf 

Step 4: Boiler fuel use by industrial 
and commercial consumers having a re¬ 
quirement for such use on a peak day of 
more than 300 Mcf but not more than 
1.500 Mcf. 

8 tep 5: Industrial use not specified in 
Steps 1. 2, 3. 4 and 6 having a peak day 
requirement for such use of more than 
500 Mcf. 

Step 6: Requirements of all consumers 
not specified in Steps 1. 2. 3. 4.5. 7 and 8. 

Step 7: All uses by commercial con¬ 
sumers on a peak day of more than 50 
Mcf except lor boiler fuel use by com¬ 
mercial consumers having requirements 
on a peak day of more than 300 Mcf, 
and requirements of all industrial con¬ 
sumers for plant protection, feedstock 
and process needs. 

Step 8: Requirements of residential 
consumers and of commercial consumers 
having requirements on a peak day of 
less than 50 Mcf. 

<ii) The terms "residential", "com¬ 
mercial" "industrial", "boiler fuel", 
"feedstock gas", "process gas", and 
"plant protection gas" as used above are 


defined in accordance with the defini¬ 
tions prescribed in 18 CFR 2.78<c) as 
that paragraph (c) may be amended 
from time to time. 

K-N states that the lowest priority re¬ 
quirements are listed first and the high¬ 
est priority requirements last so as to 
correspond with the sequence of the re¬ 
duction steps. K-N anticipates that ini¬ 
tially oil reductions of deliveries will be 
to interruptible customers in stops 1 
through 5. 

K-N states that the foregoing sub- 
paragraph <3> replaces the present sub¬ 
paragraph <3> which deals with "Gas for 
Storage Injection." Furthermore K-N 
submits a new subparagraph <4> which 
deals with procedural rules, a new sub¬ 
paragraph 1 5 • dealing with "Storage 
Withdrawals" which replaces the pres¬ 
ent subparagraph <4>. subparagraph <6* 
dealing with "Variations in Procedures", 
subparagraph <7> on "Demand Charge 
Adjustments ’and subparagraph »8> de¬ 
scribing the Index of Requirements’ 

In addition. K-N states that subpara¬ 
graph <2* has been amended by the ad¬ 
dition at the end of one clarification 
sentence, that First Revised Sheet No 
14 deletes the word interruptible from 
the last sentence of 8ection 2. that First 
Revised Sheet No. 25 reflects a change 
in Section 18 to provide for oral notice 
of orders pursuant to Rate Schedule 
IOR and under Section 13.b of the Gen¬ 
eral Terms and Conditions, and that 
Original Sheets 33 through 37 set forth 
the Index of Requirements for Consum¬ 
ers in Reduction Steps 1 through 5. 

K-N notes that the present ft 13.b of 
the General Terms and Conditions of its 
FPC Gas Tariff, Third Revised Volume 
No. i was originally filed on August 29. 
1975 as a part of a rate increase filing in 
Docket No RP76-8. K-N adds that sub¬ 
sequent to the time the tariff sheeta con¬ 
taining section 13 became effective pur¬ 
suant to the requirements of section 4 
of the Natural Gas Act. the Commission 
Issued an order in Docket No. CP75-334. 
et al. on April 26, 1976 which severed the 
"curtailment issues" raised in Docket No. 
RP76-8 from the price issues in that 
docket and redocketed the "curtailment 
issues" as Docket No. RP76-90 On June 
10.1976. the Commission Issued In Docket 
No. RP76-90 a "Re-Notice" of the tariff 
sheets in question, referring specifically 
to Section 13a and ft 13.b. On December 
21. 1976. the Commission Issued an order 
in Docket No. RP76-90 setting for evi¬ 
dentiary hearing the issues relating to 
the present section 13 of the General 
Terms and Conditions. 

Any person desiring to be heard or to 
make any protest with reference to said 
filing should on or before January 17. 
1977. file with the Federal Power Com¬ 
mission. Washington. DC. a petition to 
intervene or a protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure < 18 CFR 
1.8 or 1.10). AH protests filed with the 
Commission will be considered by It in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
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proceeding or to participate a» a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s Rules. 

Kknnoti F. Plumb. 

Secretary. 

JPB Doc-77-1270 Pllod 1-13-77; 8; 45 am I 


| Opinion No. 783 A; Docket No BP73-110J 

NATURAL GAS PIPEUNE COMPANY OF 
AMERICA 

Opinion and Order Denying Rehearing 

January 0. 1977. 

On December 9. 1976. Hawkeye Chem¬ 
ical Company (Hawkcye), Northern Illi¬ 
nois Gas Company and Northern Indiana 
Public 8?rvtce Company (NIPSCO and 
NI-Oas) and the Brooklyn Union Gas 
Company (Brook tyn> filed applications 
for rehearing of the Commission’s Opin¬ 
ion No. 782. Issued November 9. 1976. in 
this proceeding. The parties, for varying 
reasons, request that the Commission re¬ 
verse the determination in Opinion No. 
782 that the United method of rate de¬ 
sign be used to distribute costs on Nat¬ 
ural Gas Pipeline Company of America’s 
(Natural's) system and that the Com¬ 
mission prescribe in lieu thereof the Sea¬ 
board method. For the reasons discussed 
below, the Commission shall deny the 
three applications for rehearing of Opin¬ 
ion No. 782. 

NIPSCO and NI-Gas and Brooklyn 
Union argue that there is no evidence to 
support the Commission’s finding that a 
shift from Seaboard to United will nar¬ 
row the price gap between the price of 
gas the price of competitive fuels. The 
claim is made that the rate design change 
will only cause more dollars to be col¬ 
lected from high-load factor customers 
and fewer dollars to be collected from 
low-load factor customers without re¬ 
gard to their end use profiles and that 
Natural’s total revenues collected will re¬ 
main the same. They also argue that the 
United rate design will not affect price 
discounts enjoyed by industrials. 

These arguments are unpersuasive. 
The Commission found in Opinion No. 
782 that a switch from Seaboard to 
United would narrow the gap between 
the price of industrial gas and the costs 
of alternate fuel because such a shift 
would result in an Increase In the com¬ 
modity rate charged to Natural’s cus¬ 
tomers < mimeo. p. 12). The United States 
Court of Appeals for the Seventh Cir¬ 
cuit In Fuels Research Council , 7i»c. v. 
KP.C., 374 F. 2d 842. 854 (7th Cir. 1967). 
discussed the relationship between the 
pipeline supplier’s commodity rate levels 
and the retail industrial rates in an ear¬ 
lier case Involving the rate design of 
Natural, among others: 

The rates for Industrial interruptible aides 
aro set by the state regulatory commtoetons. 
The lowest of such rate* * are usually Axed at 
something in excess of the "Incremental 
cost" of gu. The Incremental cost to said to 
be Uie cost of the gas to the distributors 
plus local transportation costa plus state and 
local taxes. Blgniiioantly. the commodity 
component of the pipeline rate to wted as 


the cost of the gas. The demand component 
of the pipeline rate to disregarded by the 
state commissions for purposes of Interrupti¬ 
ble rates The level of the pipelines' commod¬ 
ity component to therefore extremely Impor¬ 
tant to the pipelines and the distributors, 
quite apart from the reasons dtscu«ed 
earlier “ 

Thus, the Commission by assigning 
more costs to the commodity component 
of Natural's rates, is narrowing the gap 
between the price for Industrial gas and 
the price, of alternate fuels, whether 
those industrials are served by high-load 
factor or low-load factor customers of 
Natural. 

These petitions also argue that the 
shift to United will not affect conserva¬ 
tion among Industrial customers because 
Natural Is already curtailing industrial 
sales such that these Industrial custom¬ 
ers can no longer get all of the gas they 
ore demanding. Moreover, there are un¬ 
fulfilled waiting lists of new industrial 
customers. Thus. It Is argued that exist¬ 
ing industrial users will conserve the gas 
they are receiving in light of the scarci¬ 
ty which currently exists. While it is 
true that there Is some incentive for in¬ 
dustrials to conserve gas on Natural's 
system without a switch to United . the 
Commission does not believe it is suf- 
ficicht to warrant retention of the Sea¬ 
board rate design. As the U S. Court of 
Appeals for the D.C. Circuit noted re¬ 
cently in Consolidated Gas Supply Cor¬ 
poration V. FJP.C., 520 F.2d 1176 at 1186: 

Due to the lncrmuting costa of coal and 
oU and the growing scarcity of natural gaa. 
It to no longer necessary to litre Industrial 
customers with relatively low commodity 
charges. 

Brooklyn Union argues that United 
dlscrimatcs against those customers such 
as NI-Gas who have extensive storage 
operations * which enable those custom¬ 
ers to purchase gas at a high load factor. 
It is argued that by installing these stor¬ 
age facilities in the post, these customers 
benefited all of Natural’s customers by 
obviating the need for Natural to install 
additional main line capacity to meet 
peak-day demands. Trying to determine 
today, in a time of gas shortage, exactly 
what alternative sources of peak-day gas 
would have been available to the custom¬ 
ers of Natural who constructed storage 
facilities in time past, when g&a was more 
plentiful. Is a speculative exercise and is 
no basis for rejecting a rate design more 


“The importance of the commodity com¬ 
ponents in the pipeline*' rate designs was 
succinctly stated by tho Commission: "They 
are important for the reason that the State 
commissions apply a floor on Industrial re¬ 
sale rates at the commodity cost of the gas 
plus incremental (local out-of-pocket) 
chargee incurred In making deliveries. Thus, 
an increase ordered In Midwestern's and 
Natural’s commodity components could be 
expected to be ultimately reflected In in¬ 
creases ordered by the State commissions In 
the distributors' rates.” 

* Brooklyn Union also argues that because 
of Natural's storage operations, the Seaboard 
rate design should be retained. The Commis¬ 
sion to not persuaded that this to a basis for 
retention of the Seaboard rate design 


reflective of the current operating con¬ 
ditions on Natural's system. Moreover, 
since storage facilities provide the owner 
thereof with many advantages, such a*; 
operating flexibility and a higher priority 
of service from Natural, the decision to 
construct such facilities to dearly based 
on more thnn a desire to achieve lower 
unit costs of purchased gas. In any event, 
these high-load factor customers of Nat¬ 
ural with storage have enjoyed lower 
prices under Seaboard and tilted Sea¬ 
board rate designs.' and will continue to 
enjoy a price discount through lower 
average unit costs of purchased gas tin¬ 
der United , albeit to a lesser extent. 
Moreover, as high load factor, higher vol¬ 
ume purchasers, they will make greater 
use of the system on an annual basis and 
therefore should bear more of the capac¬ 
ity (fixed) costs than would be the case 
under Seaboard rates, which had their 
origin in a time of plentiful gas supply. 

Brooklyn Union also alleges that the 
Commission gave inappropriate consid¬ 
eration to the fact that In the United 
case there were substantial curtailments 
on the peak day, whereas on the Natural 
system there were not. Therefore, even 
though there are curtailments on on 
annual basis, Brooklyn Union argues 
that the peak function is unaffected and 
therefore po fixed costs should be shifted 
from the demand to the commodity com¬ 
ponent. Inasmuch as this Issue was dis¬ 
cussed In detail In Opinion No. 782 (pp. 
14-16), there is no need for further 
discussion herein. 

In a somewhat different vein from the 
other petitioners. Hawkcye argues for 
adoption of Seaboard precisely because 
of the fact that, as an industrial cus¬ 
tomer purchasing gas from one of Nat¬ 
ural's customers, it will have to pay 
higher rates. Hawkcye raises some argu¬ 
ments which are similar to those of the 
other petitioners which have already 
been dealt with herein and require no 
further discussion. However, the main 
arguments raised by Hawkcye are that 
no substantial unused capacity exists on 
Natural’s system to Justify a switch to 
a United rate design and that since 
Hawkcye is a high priority industrial 
user, it should not pay as high a rate as 
a boiler fuel user. Opinion No. 782 shows 
that there have been and will continue 
to be substantial curtailments on an 
annual basis on Natural's system (pp 
14-16). Contrary to Hawkeye's conten¬ 
tions. these curtailments are clear evi¬ 
dence of the existence of unutilized ca¬ 
pacity on Natural's system on an annual 
basis sufficient to justify a change from 
Seaboard to United. As to Hawkeye’s 
second argument, we find no reason why 
Hawkeye’s rates, as well as those of other 
industrial users, should not be brought 
Into closer parity with the price of com¬ 
petitive fuels. This result to consistent 
with the Commission’s curtailment pri¬ 
orities of favoring residential and small 
commercial users over industrial users 

The Commission finds: No facta or 
Issues have been raised by petitioners 


1 See Fuels Research . infra 
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to warrant any modification in Opinion 
No. 782. 

The Commission orders: <A> The ap¬ 
plications for rehearing of Opinion 
No. 782 filed on December 9. 1976. by 
Brooklyn Union. NIPSCO and NI-Gos. 
and Hawkeye are hereby denied. 

<B> The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commission. 

Kenneth F Plumb, 
Secretary 

|FR Doc.77-1273 Piled 1-2-77:8 48 am.] 


| Docket No CPT7-94J 

NORTHWEST PIPELINE CORP. 

Application 

January 7. 1977. 

Take notice that on December 15. 1976. 
Northwest Pipeline Corporation (Appli¬ 
cant*. P.O. Box 1526. Salt Lake City. 
Utah 84110. filed in Docket No. CP77-94 
an application pursuant to section 7(c) 
of the Natural Oae Act for a certificate 
of public convenience and necessity au¬ 
thorizing the exchange of natural gas 
with Mountain Fuel Supply Company 
(Mt. Fuel) on a deferred basts, all ax 
more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Applicant proposes to exchange nat¬ 
ural gas with Mt. Fuel under the terms 
of a deferred gas exchange agreement 
(Agreement* entered into between the 
parties and dated December 10. 1976. The 
Agreement it is stated, calls for the de¬ 
livery of natural gas by Mt. Fuel to Ap¬ 
plicant during the period commencing 
with the granting and acceptance of reg¬ 
ulatory approval and continuing through 
April 30. 1977. and the redellvcry of 
equivalent volumes of gas to Mt. Fuel 
by Applicant beginning June 1. 1982. The 
Agreement provides further, it is stated, 
that Initial exchange volumes would not 
exceed an average of 20.000.000.000 Btu's 
per day for any seven-day period begin¬ 
ning on any Monday and sliall be limited 
to a total of 2.000.000.000.000 Btu’s for 
the entire delivery period. It is stated 
that Applicant would redeliver a volume 
of gas equivalent to volumes taken from 
Mt. Fuel plus an additional 3.0 percent 
to compensate Mt Fuel for line loss and 
compressor fuel. Such redeliveries. It is 
stated, would begin on June 1. 1982; and 
Applicant, it is stated, would be required 
to use its best efforts to redeliver no less 
than 20 percent and not more than 35 
percent of the volumes due during each 
summer season beginning on June 1, 
1982. It is stated that any balance due 
Mt. Fuel as of September 30. 1986. would 
be redelivered to Mt. Fuel during the 
period June 1, 1987. through Septem¬ 
ber 30. 1987. or. at Mt. Fuel’s option, 
would be immediately paid for by 
Applicant. 

It is stated that delivery would be 
made at an existing point of intercon¬ 
nection between Mt. Fuel’s and Appli¬ 
cant’s facilities in Sweetwater County. 


Wyoming. Applicant would pay Mt. Fuel 
40.88 cents per 1.000,000 Btu’s of natural 
gas. the current average price of gas 
stored in Mt. Fuel’s Leroy Storage Res¬ 
ervoir, plus an additional two cents per 
1.000.000 Btu’s for all exchange volumes 
delivered to compensate Mt Fuel for 
alcohol treatment and storage with¬ 
drawal. Mt. Fuel would pay Applicant 
40.88 cents per 1,000.000 Btu’s upon the 
redellvery of excliangc volumes. 

It Is indicated that the exchange vol¬ 
umes which Mt. Fuel proposes to deliver 
to Applicant under the proposed ex¬ 
change agreement would enable Appli¬ 
cant partially to offset the 1976-77 heat¬ 
ing season shortfall of 240.000 Mcf per 
day anticipated from Applicant's Cana¬ 
dian imports. It is estimated that Mt. 
Fuel does not require the full withdrawal 
capacity of its underground storage fa¬ 
cilities during the 1976-77 winter heat¬ 
ing season and can. therefore, make such 
unused withdrawal capability available 
to Applicant under the proposed ex¬ 
change. It U Indicated that Mt. Fuel can. 
in Its sole opinion, discontinue exchange 
deliveries when Its system requires par¬ 
tial or complete restoration of service 
and, furthermore, that Mt. Fuel would 
make deliveries to Applicant only on 
those days when one or more of Appli¬ 
cant’s firm customers are requesting 
service under Applicant’s Rate Schedule 
SGS-1 (Jackson Prairie Storage Serv¬ 
ice* or Rate Schedule LS-i *LNG serv¬ 
ice*. Mt. Fuel would deliver the exchange 
gas by authorizing Applicant to reduce 
deliveries otherwise due Mt. Fuel under 
Applicant’s Rate Schedule PL-l. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 28. 1977. file with the Federal 
Power Commission. Washington. D.C 
20426, a petition to intervene or a pro¬ 
test in accordance with the requirements 
of the Commissio n’s R ules of Practice 
and Procedure <18 CFR 1.8 or 1.10) and 
the Regulations under the Natural Gas 
Act *18 CFR 157.10*. AU protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be token but will not sene to 
make the Protestants parties to the pro¬ 
ceeding Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accordance 
with tlie Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure. a hearing will be held without fur¬ 
ther notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene is timely filed, or if 
the Commission on Its own motion be¬ 
lieves that a formal hearing is required 


further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 

Secretary . 

I FR Doc.77 1275 Filed 1-13 -77:8:45 am] 


I Docket No. CP7793] 

TEXAS GAS TRANSMISSION CORP, 
Application 

January 6, 1977 

Take notice that on December 15, 1976. 
Texas Gas Transmission Corporation 
(Applicant). P.O. Box 1160, Owensboro. 
Kentucky 42301. filed in Docket No. CP 
77-93 an application pursuant to section 
7<c* of the Natural Gas Act and I 2.79 ol 
the Commission's General Policy and In¬ 
terpretations * 18 CFR 2.79* for a certifi¬ 
cate of public convenience and necessity 
authorizing the transportation of natural 
gas on behalf of H. H. Robertson Com¬ 
pany • Robertson*, all as more fully net 
forth in the application which is on file 
with the Commission and open to public 
insi>ection. 

Applicant proposes to transport for 
Robertson an average of 235 Mcf of not - 
ural gas per day. on a interruptible basis 
for a period of two years for use at Rob¬ 
ertson’s plant located in Connersville. 
Indiana. Applicant states that the maxi¬ 
mum daily transportation volume would 
be 360 Mcf. It is stated that subject gas 
would be received by Applicant at a me¬ 
tering station to the constructed and 
operated by Applicant located in Union 
Parish. Louisiana, near Block Valve No 
4 on Applicant’s Sharon-Bastrop 26-inch 
line and would be redelivered by Appli¬ 
cant at an existing point of delivery to 
Ohio Valley Gas Corporation <Ohio) for 
the account of Robertson. It is Indicated 
that Ohio is an existing resale customer 
of Applicant and that Ohio is the distri¬ 
bution company which serves Robert- 
son’* Connersville. Indiana, plant. 

It is indicated that pursuant U> a gas 
sales contract between Robertson and 
Ergon. Inc. «F.rgon *, dated September 10. 
1976, Ergon agrees to supply up to 360 
Mcf and no less than 180 Mcf of natural 
gas per day to Robertson from the Mon- 
roc Gas Field in Union Parish. Louisiana 
It is indicated that the point of delivery 
under the contract is at the point of in¬ 
terconnection of Ergou’s gathering facil¬ 
ities and Applicant’s pipeline and that 
the price per Mcf as $1,60 for the two- 
year term of tlie agreement. 

Applicant states that it will retain 10.8 
percent of the volume received for trans¬ 
portation as make-up for compressor 
fuel and line loss and that the transpor¬ 
tation charge will be 18.03 cents per Mcf 
Applicant asserts that the proposed 
transportation service will have no ap¬ 
preciable effect on Us mainline system. 
Applicant states that It did not consider 
the subject natural gas supply available 
to It since Ergon indicates that the sub- 


FEDERAl REGISTER. VOL 42. NO. 10—fRIOAV, JANUARY 14. 1477 










NOTICES 


3021 


jcct gas would only have been M>id in in¬ 
trastate markets or sold to other Priority 
1 users under f 2.79 of the Commission's 
General Policy and Interpretations <18 
CFR 2.79>. 

It is indicated that Robertson uses 
natural gas to bake finishes on metal 
sidewall building panels which arc 
manufactured at its Architectural Prod¬ 
ucts Division plant in Connersvillc, In¬ 
diana. It is further indicated that cur¬ 
rent and anticipated Priority 2 curtail¬ 
ments would result in the lay-off of one- 
third of Robertson's Comtcrsvlile em¬ 
ployees or more than one hundred per¬ 
sona and would impair the manufac¬ 
turer’s ability to produce its building 
materials. It is stated that the building 
materials manufactured at the Robert¬ 
son plant arc In high demand because of 
their insulating properties and that con¬ 
version to oil fuel would produce, de¬ 
pending on the particular process In¬ 
volved. either panels of unacceptable 
quality or panels at a uncompetitive 
price. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 31. 1977. file with the Federal Power 
Commission. Washington. D.C. 20420. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and 
Procedure <18 CFR 1.8 or 1.10» and the 
Regulations under the Natural Gas Act 
• 18 CFR 157.10*. All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained In and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by section 7 
15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing wfli be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on Us own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plume. 

Secretary 

|Fit Doc.77-1272 Filed 1-13-77:8:46 ami 


TRANSCONTINENTAL GAS PIPE LINE 
CORP. 

(Docket Non RP74-48 and R P-75-31 
Extension of Time 

January 6 . 1977. 

On December 30. 1976, Transcontinen¬ 
tal Gas Pipe Line Corporation (Transco* 
filed a motion for an extension of time to 
make additional interest payments to its 
customers, as required by ordering para¬ 
graph <B> of the Order issued Decem¬ 
ber 6. 1976, in the above-designated pro¬ 
ceeding. Trtmsco filed on January 5. 
1977, an application for rehearing of the 
December 6 Order 

Pursuant to 8ectlon 1.34 of the Com¬ 
mission's Rules and Regulations, the 
Commission must act within tliirty days, 
or by February 4. 1977. on the applica¬ 
tion for rehearing. Therefore, an exten¬ 
sion to comply with the December 8. 
1976. Order is granted to and including 
March 7. 1977. 

Kenneth P. Plums. 

Secretary. 

|FR Doc.77 1269 Piled 1 18 77:8*45 im| 


(Dockft No K 7638. Docket No. E 76471 

PUBLIC SERVICE CO. OF INDIANA. INC 
AND SOUTHERN INDIANA GAS A ELEC 
TRIC CO. 


Settlement 

January 4. 1977. 

Take notice that on December 1. 1976. 
the Public Service Company of Indiana. 
Inc. cPSCI) and Southern Indiana Gas A* 
Electric Company < SIGECO) filed a mo¬ 
tion with the Commission for an order 
to ••Reaffirm and Ratify The Commis¬ 
sion’s Prior Findings and Order and 
Terminate Proceedings" and attached 
thereto a proposed settlement agree¬ 
ment 

PSCI and SIGECO indicate in their 
motion, that on June 8. 1971. in Docket 
No. E-7647. the parties filed an Inter¬ 
connection agreement as an initial rate 
schedule, and in Docket No. E-7638, as 
of the same date. PSCI and SIGECO ap¬ 
plied for authority to sell certain electric 
facilities in accordance with the inter¬ 
connection agreement. By order issued 
May 26. 1972. the Federal Power Com¬ 
mission simultaneously accepted for fil¬ 
ing the Rate Schedule in Docket No. E- 
7647 and authorized disposition of the 
facilities in Docket No. E-7638. An appeal 
to the Commission's order of May 26. 
1972. was filed in the United States Dis¬ 
trict Court of Appeals for the District of 
Columbia Circuit by the City of Hunting- 
burg. Indiana and the Indiana Municipal 
Electric Association Corporation (IMFA» 
Cities. 

On review the Court of Appeals, City 
of Huntlngburo. Indiana the FPC. 498 
F-2d 778, 780 <1974>. stated inter alia 

• • • JTjhe cities argue that certain pro¬ 
visions of the (Interconnection! agree men l 


would produce substantial anticompetitive 
effects in the market served by PSCI and 
SIKGCO They seek an order instructing the 
FPC to excise the disputed provision from 
the Interconnection agreement or. In the al¬ 
ternative. an order remanding the case to 
the Commission for an evidentiary hearing 
on whether the challenged provision*. If re¬ 
tained. would advance the public Interest 

On the record supplied to ua on review aud 
the Opinion accompanying the Commission** 
order, we are unable to discern the reasons 
for the Commission's decision to accept the 
allegedly restrictive provisions or the Inter¬ 
connection agreement as part of the PSCI 
SLEOCO rate miug. We therefore remand to 
the Commission for hearings in accordance 
with Part HI of this Opinion. 

The Court's Opinion. Part III. page 788. 
identified the specific “fundamental" 
question to be decided by the Commis¬ 
sion as follows: 

On remaud the Commission should en¬ 
deavor to answer several questions. The fun¬ 
damental inquiry Is whether the provision* 
of the Interconnection agreement challenged 
by the Cities represent negative restric¬ 
tions * on the Statewide's potential as a 
competitor with PSCI and SIEOCO If live 
Commission finds that there are no negative 
restrictions in the Agreement, as counsel 
suggested at oral argument. the Inquiry will 
be at an end. 

Attached to the December 1. 1976. mo¬ 
tion of PSCI and SIEGCO is a “Proposed 
Settlement Agreement of Parties" and 
“Proposed Stipulation of the Parties to 
the Hooaier Interconnection Agreement’ 
u& well as an attachment entitled "State¬ 
ment of Bulk Power Supply Policies". 

Applicants PSCI and SIEGO submit 
that their motion for resolution and ter¬ 
mination of tlie proceedings as support¬ 
ed by their proposed settlement and 
stipulation are sufficient to Indicate to 
the Commission that there are no nega¬ 
tive restrictions in the agreement and 
the Dockets can be terminated without 
further evidentiary hearing. 

Any person, desiring to be heard or to 
protest said settlement agreement 
should file a petition to intervene or pro¬ 
test with the Federal Power Commission. 
825 North Capitol Street. NE. Waahlng- 
ton. D.C. 20420. in accordance with Sec¬ 
tions 1.8 and 1.10 of the Commission's 
Rules of Practice and Procedure < 18 CFR 
1.8, 1.10*. All such petitions or protests 
should be filed on or before January 14. 
1977. Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but wiU not 
serve to make protestanU parties to the 
proceeding. Copies of this settlement 
agreement are on file with the Commis¬ 
sion and are available for public in¬ 
spection. 

Kenneth F. Plumb. 

Secretary. 

| PR Doc 77-1431 Piled 1-13-77:8:46 sm| 


"We employ the term “negative restric¬ 
tions” to denote those restrictions that ore 
not simply necessary incidents of the par¬ 
lies* positive undertakings to Interconnect, 
consult on planning, snd the like 
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(Docket No. RM76-I6; Order No. RW-AJ 

PUBLIC UTILITIES AND NATURAL GAS 

COMPANIES; POLICIES AND INTERPRE¬ 
TATIONS 

Order Denying Rehearing 

January 6.1977. 

In the matter of amendment* * to Uni¬ 
form Systems of Accounts for Public 
Utilities and Licensees and for Natural 
Gas Companies (Classes A. B, C. and D> 
and to Retaliations under the Federal 
Power Act and the Natural Gas Act. to 
Provide for Inclusion of Construction 
Work In Progress In Rate Bose. 

Applications for rehearing of the Com¬ 
mission's Order No. 555. Issued Novem¬ 
ber 8. 1976 (41 FR 51392. Nov. 22. 1976). 
in this proceeding, were Hied on Decem¬ 
ber 7, 1976, by Georgia Power Company 
(Georgia), The Connecticut Municipal 
Group (Connecticut Municipals), and on 
December 8.1976. by Pacific Go* 6r Elec¬ 
tric Company (PG&E), Public Systems,’ 
Mississippi Power id Light Company 
(MP&L>. Regulated Electric Utility 
Group (Regulated Group)/ ns supple¬ 
mented on December 10.1976. and South¬ 
ern California Gas Company (8o-Cal). 
On December 20. 1976. the Regulated 
Group also filed a motion for reconsid¬ 
eration of Order No. 555. For the reasons 
set forth below, the Commission shall 
deny the requests for rehearing or modi¬ 
fication of Order No. 555. 

Public Systems advanced several rea¬ 
sons against the proposed Inclusion of 
certain CWIP in rate base. Many of 
these reasons are also advanced by Con¬ 
necticut Municipals. Specifically, among 
other things, they argue that Order No. 
555. by permitting CW1P associated 
with pollution control and conversion 
costs In the rate bases of electric utili¬ 
ties. will create "price squeezes" contrary 

to F.P.C . V. Conwav Corp., 426 UR__ 

96 S.Ct.. 1999 (1976), In those states 
whe re the state commissions do not per¬ 
mit CWTP on the same plant to be in¬ 
cluded In rate base for retail rate pur¬ 
poses. They argue that the Commission 
has not set forth sufficient offsetting 
benefits of including CWIP in rate base 
which might outweigh the alleged anti¬ 
competitive effects of such Inclusion. 

The Commission agrees that It Is under 
an obligation to eliminate undue dis¬ 
crimination w)>ere a "price squeeze" Is 
found to exist and has so stated in Its 
"Notice of Proposed RulemakinR” issued 
July 29. 1976. In Docket No. RM76-29. 
Accordingly, the Commission shall re¬ 
view "price squeeze" allegations In In¬ 
dividual electric rate proceedings and 
shall, of course, consider all relevant evi¬ 
dence. The instant rulemaking, which 
prescribes general rules for excl usion a nd 
inclusion of various types of CWIP In 
rate base, is not the appropriate forum 
to determine under what future circum¬ 
stances a "price squeeze" might exist on 
hypothetical electric utility systems. 


1 A coalition of publicly-owned munirtpata 

»nd REA cooperative* 

• A group of piirAUly-ownod utilities 


It is also urged that prior to permitting 
any CWIP in rate base, the utility should 
come forward with evidence to show that 
it has exhausted other sources of capital 
such as. among others: tax incentives 
(for pollution control devices), and co¬ 
operative financing with publicly-owned 
and Investor-owned utilities. Other pre¬ 
conditions advocated are: (l)a require¬ 
ment that the utility offer 1U wholesale 
customers access to transmission service 
at cost-based rates, and during the 
transition to generation autonomy, offer 
partial requirements service as well, and 
(2) a requirement that the utility offer 
Its customers meaningful access to any 
regional power pool of which it is a 
member. 

With respect to pollution control and 
conversion devices, the Commission has 
already determined that CWTP associ¬ 
ated with such devices should be Included 
in rate base for the reasons set forth in 
Order No. 555 and there la no need for 
the utility to show further evidence of 
financial benefit for inclusion of such 
items. With respect to other CWTP for 
electric utilities, the Commission will, of 
course, consider all relevant aspects of 
financial need of the utility, including 
alternate sources of capital. However, we 
are not convinced based upon the record 
in this proceeding that a utility should 
l^e required to seek cooperative financing 
from an investor-owned or a publicly- 
owned utllitv prior to receiving CWIP in 
rate base related to Items other than 
pollution control and conversion devices. 
With regard to the proposed require¬ 
ments that a utility offer transmission 
service to its wholesale customers, we are 
not convinced that we can do indirectly 
what the U.8. 8uoreme Court has Indi¬ 
cated this Commission may not do di¬ 
rectly/ With respect to the partial re¬ 
quirements service and regional power 
pool suggestions, we find that these con¬ 
siderations may be appropriate in a gen¬ 
eral investigation of alleged anti-com¬ 
petitive practices, but certainly are not 
relevant to the question of whether or not 
certain CWTP should be included in rate 
base. 

Public Svstems attac ks the statement 
in Order No. 555 that CWIP associated 
with pollution control and conversion 
devices should be accorded rate base 
treatment because of the current genera¬ 
tion's commitment to the control of pol¬ 
lution and the profligacy of the present 
generation. Thev argue this puts too 
much of a financial burden on present 
ratepavers to reouire them to pay to cor¬ 
rect mistakes of post generations, as well 
as to nrovlde benefits for future genera¬ 
tions. These arguments are unpersuadve. 
As we found tn Order No. 555 the bene¬ 
fits of pollution control and conversion 
devices to the nresent generation are su f- 
ficlent to warrant Inclusion of CWTP In 
nit* he«e at. th« present time. 

Ff^idlv. Puhhc Svstems argues that if 
CWTP for tvrtlution control devices Ls 
to be permitted (which they oppose). 


• Otter Tail Power Co r VS 4)0 US. 
364 11073 ) 


it should be limited to retrofit device 
so os to eliminate alleged problems of 
definition as propounded in Commis¬ 
sioner Smith's concurring statement in 
Order No. 555. The Commission con¬ 
cludes that whatever problems of defi¬ 
nition with respect to certain pollution 
control devices exist can be handled on 
a case-by-case basis and do not outweigh 
the reasons given for allowing the scope 
of CWIP set forth in Order No. 555 

The Regulated Group and others urge 
inclusion of all CWIP tn rate base by 
arguing. Inter alia, that long-term costs 
to ratepayers are cheaper, that there b 
still a need for more financing for fu¬ 
ture plants, and that it will be difficult 
to distinguish pollution control device* 
at least on new' plants, from the re¬ 
mainder of new plant. As Indicated pre¬ 
viously. definition problems will be 
handled on n case-by-case basis. The 
other arguments were raised and dlv 
cussed in Order No. 555 and need no 
further consideration in this order. 

Regulated Group. Georgia Power, and 
PG&E argue that the Commission 
"prospective only" treatment for CWIP 
suspension permitted by section 205 oi 
pollution control and conversion is tn 
reality an extension of the five-month 
suspensloln permitted by section 205 of 
the Federal Power Act and, therefore 
probably Illegal. They also argue that it 
Is bnd policy because it would provide 
relief too late to help a utility because 
of regulatory delays. 

In considering the proper treatment 
for CWIP for electric utilities, the Com¬ 
mission made the basic determination 
that only CWIP associated with pollu¬ 
tion control and conversion device*, 
should be included In rate base in all 
cases. With respect to the remainin'? 
CWIP for electric utilities, the Commis¬ 
sion determined hi genera] that such 
CWIP should not receive rate base treat¬ 
ment. However, the Commission al>o 
noted that there might be special rnso 
in rare Instances where, because of ex¬ 
treme financial hardship, it would lx* 
in the public Interest to permit an eler - 
trie utllitv to receive rate base trcatnvn* 
Tor CWIP not related to pollution control 
or conversion devices. Therefore, th« 
Commission established what Is, in effect 
a special relief provision as an exception 
to the general rule prohibiting rate has* 
treatment for such CWIP. In view of 
the Commission's finding that such re¬ 
lief would be granted only in the most 
extraordinary of circumstances, it i* 
appropriate that such relieJt be pro¬ 
spective only. Otherwise the utility > 
ratepayers might routinely be burdened 
with the carrying charges associated 
with such claimed CWIP during the pe¬ 
riod of the Commission hearing, even 
though. In most instances, the claim 
would be rejected. The Commission notes 
that this procedure has been followed 


4 See Opinion No. 749,-FPC-. IcmucxJ 

December 31. 1975. In Docket No R-478 
(mlmeo, p. 64. nubparagrAph (h) ); Opinion 
No. G90-H. 62 FPC 1454 (1974) (nubpamgropb 
(g>>. 
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In its producer rate special relief provi¬ 
sions/ Accordingly, the Commission shall 
deny rehearing on this issue. 

The Regulated Group argues for an 
expanded definition for pollution control 
fie vices to Include, inter aha. extra gen¬ 
erating capacity required by pollution 
control devices. MP&L argues for chang¬ 
ing the effective date of the rulemaking 
to cover electric rate cases pending be¬ 
fore the Commission where CWIP was 
requested in the original evidentiary 
case. Again, the Commission finds that 
these arguments were covered ade¬ 
quately in Order No. 555 and need not be 
discussed further herein 

PQfcE and So-Cal argue for extension 
of the rulemaking to natural gas pipe¬ 
lines either in whole or in part. They 
generally question the soundness of the 
Commission's rationale for excluding 
pipelines from the purview of Order No 
555 imimeo, p. 8* *. We have carefully 
reviewed the arguments raised by peti¬ 
tioners. our discussiou in Order No. 555. 
.ts well ax the entire record herein, and 
find no basis for modifying Order No. 
555 as requested by petitioners, and ac¬ 
cordingly affirm our findings in Order 
No. 555 on this issue. 

WATT, Commissioner. diA*rnttng 
1 am dUap pointed that reconsider, aIon 
was not granted In order to allow the phas¬ 
ing In of rate base treatment for all construc¬ 
tion work in progress, 

James O. Watt. 

Commissioner . 

I PR Doc,77-1582 Filed 1-15-77.8:45 am) 

FEDERAL RESERVE SYSTEM 

(H.2. 1076 No S21 

ACTIONS OF THE BOARD 

Applications and Reports Received During 
the Week Ending December 25, 1976 

Actio rts or Tur Board 
P ublication for public comment proposed 
Ample forma and instructions that could 
be used by lessors to comply with the 
Board's regulations implementing the Con¬ 
sumer Leasing Act • 

Forms Pa Y-6 and P R. T 4 Supplement, re¬ 
visions of the Bank Holding Company An¬ 
nual Report, effective with reporting of 
year-end 1976 data. 

C I.T. Financial Corporation. New York. New 
York, the Board announced that CXT. is 
entitled to grandfather privileges for some 
but not all of the nonbank activities in 
which It currently engages: the determina¬ 
tion was made under the 1970 amendment' 
to the Bank Holding Company Act. 

8WB Corporation. Oklahoma City, Oklahoma, 
extension of lime to February 20. 1977. 
within which to consummate acquisition 
of Southwestern Bank and Trust Com¬ 
pany, Oklahoma City, Oklahoma 1 
Citibank, N A.. New York. New York, exten¬ 
sion of time within which it may acquire 
and hold up to 40 percent of Bank of 
I^ebauon and Kuwait 8 AJFt. Beirut. 
Lebanon.' 

Jackson State Bank, Jackson. Wyoming, ex¬ 
tension of time to April 20. 1977. within 
which to complete the sale of anhorbinated 
capital notes.' 

Boston Leasing. OmbH. Frankfurt. Federal 
Republic of Germany, proposed merger by 
The First National Bank of Boston. Boston. 
Massachusetts, report to the Federal De¬ 
posit Insurance Corporation on competi¬ 
tive factors.' 


First National Bank of Youngwood. Young- 
wood. Pennsylvania, proponed acquisition 
by Gallatin National Bank. Union town. 
Pennsylvania, report to the Comptroller of 
the Currency on competitive factors.* 
Nacogdoches Road Bank, San Antonio. Texa*. 
proponed merger wtth Northern HUU Bank 
of Ssn Antonio. San Antonio. Texas, report 
to the Federal Deposit Insurance Corpora¬ 
tion on competitive factors. 1 
Subsidiaries of Sun Banks of Florida, Inc., 
Orlando, Florida, proposed merger with 8un 
First National Bank of Orlando. Orlando. 
Florida, report to the Comptroller or the 
Currency on competitive factors.' 

To establish a domicile branch pursu¬ 
ant to section 9 of the Federal Reserve 
Act. 

APexovxo 

Union Trust Company of Maryland, Balti¬ 
more. Maryland. Branch to be established 
at the intersection of Democracy Boulev¬ 
ard and Fern wood Rood. Bethcsda. Mont¬ 
gomery County.* 

Bloomfield State Bank. Bloomfield. Indians 
Branch to be established at 315 Ea«t Main 
Street, Jaaonvllle. Greene County * 

• e e • « 

International Investments and other 
actions pursuant to sections 25 and 25 
<a> of the Federal Reserve Act and sec¬ 
tions 4(c)(9) and 4fc)(13> of the Bank 
Holding Company Act of 1955, as 
amended. 

w rt o to 

Pedrml Deposit Insurance Corporation—for 
the First Natloal Bank of Boston: to ac¬ 
quire the asset* and assume liability to pay 
deposits mode In Boston Leasing. OmbH . 
Frankfurt, Federal Republic of Germany 
Bank America Corporation: Investment—re¬ 
organisation and merger of Luxembourg 
Subsidiaries. 

• • s s a 

To form a bank holding company 
pursuant to section 3«a) <1> of the Bank 
Holding Company Act of 1956. 

htrarxjfnro 

Sheldon Security BancorporsUon. Inc . Shel¬ 
don. Iowa, for approval to acquire 27.70 per 
cent of the voting shares of Security 8tate 
Bank. Sheldon. Iowa 

Arrxovm 

First Security Corporation. Harrison. Ar¬ 
kansas. for approval to acquire 98 4 per 
cent of the voting shares of The Security 
Bank, Harrison, Arkansas. 1 
First National Ban shares of Dodge City. Inc.. 
Dodge City, Kansas, for approval to acquire 
87.4 per cent of the voting shares of First 
National Bank in Dodge City. Dodge City, 
Kansas* 

Scribner Banshares, Inc., Scribner. Ne¬ 
braska. for approval to acquire 96.1 per 
cent or more of the voting shares of 
Scribner Bank, Scribner. Nebraska 
• • • • • 

To expand a bank holding company 
pursuant to section 3(a) (3) of the Bank 
Holding Company Act of 1956. 


* Application processed on behalf of the 
Board of Governors under delegated au¬ 
thority. 

* Application processed by the Reserve 
Bank on behalf of the Board or Governors 
under delegated authority. 


approved 

FaUbuildlng. Inc.. Columbia Fails. Montana, 
for approval to acquire an additional 18.7 
per cent of the voting shares of Bank of 
Columbia Falls. Columbia Falls. Montana 
Freeoo. Inc., Hermitage. Missouri, for ap¬ 
proval to retain 1.956 of the voting »harc» 
of The Bank of Hermitage, Hermitage, 
Missouri 


To expand a bank holding company 
pursuant to section 3(a) (5) of the Bank 
Holding Company Act of 1956, 

AfVMU 

Amertbanc. Inc. St. Joseph, Missouri, for ap¬ 
proval to merge with Consolidated Banc- 
shares or Missouri. Inc., St Joseph, 
Missouri.* 

To expand a bank holding company 
pursuant to section 4(c) (8) of the Bank 
Holding Company Act of 1956. 

unrmas 

Otto Bremer Company and Otlo Bremer 
Foundation. St. Paul. Minnesota, notifica¬ 
tion of intent to engage in dc novo activi¬ 
ties (providing certain investment finan¬ 
cial or economic information and advice i 
at 1300 Northern Federal Building. 
North Wabasha Street. St. Paul. Minne¬ 
sota, through a subsidiary, Bremer Service 
Company, Inc. (19/20/76) * 

Scribner Banshare*. Inc. Scribner. Nebraska, 
for approval to continue to engage in gen¬ 
eral Insurance agency activities through 
Scribner Insurance Agency, Scribner, 
Nebraska 

uruYto 

Sheldon Security Ban corporal ion Inc. 
8heldon. lows, for approval to acquire the 
shares of Richard A. Schneider Agency and 
Security Agency, both in Sheidou, lows. 
Metro Bam shares. Inc. Kansas City. Missouri, 
notification of intent to engage In de novo 
activities < leasing personal property or 
acting a<* agent, broker, or adviser in leas¬ 
ing such property prot^ded all leases are 
to serve os the functional equivalent of 
an extension of credit to the lessee of the 
property; the leased property Is to be ac¬ 
quired specifically for the leasing trans¬ 
action tinder consideration or will haw 
been acquired for an earlier leasing tram.- 
action: all leases are on a non-operating 
basis mid at the inception of the initial 
lease the effect of the transaction wiU yield 
a return than will compensate the lessor 
for not less than the lessor's fuU Invest¬ 
ment lu the property plus the estimated 
total coat of financing the property over 
the terms of the lease: the maximum lease 
term during which the lessor must recover 
the lessor's full Investment In the property 
plus the estimated total cost of financing 
the property shall be 40 years; at tho 
expiration of the lease all Interest In the 
property shall be cither Uqulduted or re¬ 
leased on a nonoperating basis as soon na 
practicable but in no event later than 
two years from the expiration of the lease; 
however. In no case shall tho lessor retain 
any interest in the property beyond 50 
years after Its acquisition of the property i 
at Metro North State Bank, 221 NJL Barry 
Road. Kansas City, Missouri (12'23/70) • 

pnuarxTxn 

CIMcT Bancfthare*. Inc., Columbus, Georgia, 
notification of Intent to relocate de novo 
activities (making or acquiring. lor its 
own account or for the aocount of others. 


’4(c)(6) and 4(o) (12) notifications proc- 
OMcd by Reserve Bank on behalf of the Board 
of Governors under delegated authority. 
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locum and other vxtoitalou* of credit Much 
mm would be made by a Arm mortgage 
company, and writing and bamlng mort¬ 
gage cancellation insurance and credit ac¬ 
cident and tamlth insurance In connection 
with the extension ol credit Much om would 
be mod* by a brat mortgage company) 
from 1501 Thirteenth Street, Columbus. 
Oeorgla to 5070 Whltewvlile Road. Coltun- 
bua, Oeorgla, through Its xubaldlory. The 
Georgia Company of America (12/19-'70) • 
Colorado National Bankabarat, Inc . Denver. 
Colorado, notification of Intent to engage 
tn do novo activities (acting an insurance 
agent or broker with respect to reducing 
term credit life Insurance and credit acci¬ 
dent and health insurance In connection 
with amortized loans and consumer In¬ 
stallment loans and also with respect to 
level term credit life insurance and credit 
accident and health Insurance in connec¬ 
tion with single payment loans made by 
Colorado National Bankshores, Inc. and Its 
subsidiaries) at Find National Bonk of 
Sterling, Sterling. Colorado; Weld Colo¬ 
rado Bank, Oreeley, Colorado; Golden 
State Bank. Golden. Colorado; First Na¬ 
tional Bank. Evergreen, Colorado: Aspen 
Industrial Bank. Aspen, Colorado; and 
Northglenn Industrial Bank. Northglenn. 
Colorado: through a subsidiary. Colorado 
National Insurance Agency. Inc <12/34/ 
76) • 

• • • • • 

To expand a bonk holding company 
pursuant to section 4<c) <12) of the Bank 
Holding Company Act of 1956. 

ranums 

Relmcrlch 4c Payne, Inc., Tuba, Oklahoma, 
notification of intent to acquire from time 
to time shores of the common voting 
stock of Mid-Western Nurseries. Inc . Tfth- 
Icqitoh. Oklahoma (12/23/76) • 

applications arcrrvro 

To establish a domestic branch pur¬ 
suant to section B of the Federal Reserve 
Act. 

The Merrill Trust Company. Bangor. Maine 
Branch to bo established on Route 1 at 
Maine Street, Woodland. 

International State Bank. Raton, New Mex¬ 
ico. Branch to be established In the 1300 
block of South Second Street, Raton 


TO become a member of the Federal 
Reserve System pursuant to section 9 of 
the Federal Reserve Act. 

Wyoming Bank of Rawlln* Rawlins Wy¬ 
oming. 

To form a bank holding company pur¬ 
suant to section 3<a)(l) of the Bank 
Holding Company Act of 1956. 

Audubon investment Company. Audubon, 
Iowa, for approval to acquire 07S3 per 
cant of the voting shares of Audubon 
State Bank, Audubon, Iowa. 

Dunn Shares. Inc., Eagle Grove. Iowa, for 
approval to acquire 61.33 per cent or more 
of the voting share* of Security Savings 
Bank, Eagle Orove, Iowa. 

Kruse Insurance Agency, Inc., Mlneola, Iowa, 
for approval to acquire 80 per cent or more 
of the voting abares of Mlneola State Bank. 
Mlneola, Iowa. 

• • • • • 

To expand a bank holding company 
pursuant to section 3(a) (3) of the Bank 
Holding Company Act of 1956. 


Banks of Iowa, Inc., Cedar Rapid*. Iowa, for 
approval to acquire 80 per cent or more of 
the voting shares of First Trust and Sav¬ 
ings Bank, Davenport. Iowa. 

Michigan National Corporation. Bloomfield 
miln, Michigan, for approval to acquire 
100 percent of the voting shares (lew di¬ 
rectors* qualifying shares) of Michigan 
National Bank—Farmington, Farmington 
Hills, Michigan, a proposed new bank 
Peoples Banking Corporation, Bay City, 
Michigan, for approval to ocquide 100 per¬ 
cent of the voting shares (less directors’ 
qualifying shares) of the successor by con¬ 
solidation to The First National Bank of 
Lapeer. Lapeer, Michigan. 

First International Boaathare*. Inc., Dallas, 
Texas, for approval to acquire 100 percent 
of the voting shares (le« directors’ quali¬ 
fying shares) of Beaumont State Bonk. 
Beaumont, Texas. 

Republic of Texas Corporation, Dallas. Texas, 
for approval to acquire 100 percent of the 
voting shares (leas directors’ qualifying 
shares) of First National Bank in Garland, 
a&rlond. Texas. 

• • • • • 

To expand a bank bolding company 
pursuant to section 3(a) <5) of the Bank 
Holding Company Act of 1956 

Texas Commerce Bancshom*. Inc.. Houstou, 
Texas, for approval to merge with The Ban- 
Cap llal Financial Corporation. Austin. 
Texa*. 

To expand a bank holding company 
pursuant to Section 4(c) <8) of the Bank 
Holding Company Act of 1956. 

United Penn Corporation. Wllkea-Barre 
Pennsylvania, notification of intent to en¬ 
gage in do novo activities (making loans 
under the Pennsylvania Consumer Dis¬ 
count Company Act up to 45.000; and the 
sale of insurance (life, health and disabil¬ 
ity Insurance) which is directly related to 
such consumer loons) at 69 North Market 
Street, Nonticoke. Pennsylvania, through 
its subsidiary. Volley Consumer Discount 
Company (12/17/76)* 

Pittsburgh National CorporaUon. Pittsburgh. 
Pennsylvania, notification of intent to en¬ 
cage In de novo activities (mortgage bonk¬ 
ing including the making, acquiring and 
servicing for its own account or the ac¬ 
count of others, loans and other extensions 
of credit) at Suite 256. Park Dm Office 
Center. 1451 Klin Hill Pike, Nashville. Tcn- 
nensee. through Us wholly-owned subsidi¬ 
ary. The Kissell Company. Springfield. Ohio 
(12/23/76) • 

United Virginia Bankshama Incorporated, 
Richmond. Virginia, notification of Intent 
to engage in de novo activities (leasing 
personal property and equipment and, In 
connection with such activity, making ex- 
tcmelons of credit through conditional aales 
contracts and acting os agent, broker, or 
advtoer in loosing such property under such 
circumstances and making loans and other 
extensions of credit by financing install¬ 
ment sales agreements, making loans and 
other extensions of credit secured by a 
security Interest in personal property and 
equipment, and purchasing and selling 
leases of and Installment sales agreements 
and debt obligations relating to personal 
property and equipment all as would be 
done by a commercial finance company) at 
800 East Main Street, Richmond, Virginia, 
through Its subsidiary. United Virginia 
Leasing CorporaUon (12/30/76) • 


Kruse Insurance Agency, Inc . Mlneola. town 
for approval to retain credit and servu.r 
related Insurance agency business of Krim 
Insurance Agency, Inc. Mlneola, Iowa 
Linger Agency Inc . Blnger, Oklahoma, noti¬ 
fication of Intent to engage In de novo 
activities (the aeUvtUes of provtalon of 
bookkeeping and data processing service 
and processing other banking, financial, or 
related financial data on a fee contest ' 
basis to buAlnenses, bank, and indlvldualai 
at 101 West Main Street, Hinton. Okla¬ 
homa, through a subsidiary. Blnger Agent* v 
Data Processing Center (12/20/76) * 

To Expand a Bank Holding Company 
Pursuant to Section 4<c) (12) of the Bank 
Holding Company Act of 1956. 

Heights Finance CorporaUon, Peoria, llliinu 
notification of intent to acquire all of th* 
outstanding shares of capital stock of Mjo 
A merican Credit, Inc., a consumer finance 
corporation with offices In Canton. Havana 
Beard*town, and Macombe. ail in minor 
(12/23/70) .* 


REPORTS RECEIVED 

Proxy Statement (Special Meeting* 
Filed Pursuant to Section 14(a) of thr 
Securities Exchange Act, 

The Union Bank & Savings Company Brllr 
vue. Ohio. 

• • • • • 

Ownership Statement Filed Pursuant 
to section 13(d) of the Securities Ex¬ 
change Act. 

Bank of the Commonwealth. Detroit, Michi¬ 
gan (Filed by Obaith Pharson—Amend 
ment No. 4). 


nrrmoNS ran rhuuakini 

None. 

Board of Governors of the Federal Rc 
serve System. January 10, 1977. 

OfttFFXTH L Garwood. 
Deputy Secretary of the Board 

[FR Doc.77-1266 Fled 1-13-77.8 45 amt 


AUDUBON INVESTMENT CO 
Formation of Bank Holding Company 
Audubon Investment Company, Audit 
bon, Iowa, has applied for the Board s 
approval under section 3(a)(1) of the 
Bonk Holding Company Act (12 U.8.C 
1842(a)(1)) to become a bank holdin* 
company through Acquisition ol 97.83 
percent or more of the voting shares of 
Audubon State Bank, Audubon. I own 
The factors that ore considered tn act¬ 
ing on the application are set forth in 
section 3(c) of the Act (12 U.S.C 184:? 
lc>>. 

The application may be inspected at 
the office of the Board of Governor* or 
at the Federal Reserve Bank of Chicago 
Any person wishing to comment on tht 
application should submit views in writ¬ 
ing to the Secretary, Board of Governor* 
of the Federal Reserve System, Wash¬ 
ington. D.C. 20551 to bo received no Inter 
than February 4, 1977. 
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Board of Governor* of the Federal Re¬ 
serve System, January 6. 1977. 

Gairrmf L. Garwood. 
Deputy Secretary of the Board. 

,FR Doc 77-1219 FU«<1 1-12 77:8:45 »m) 


DUNN SHARES. INC. 

Formation of Bank Holding Company 

Dunn Shares. Inc.. Eagle Grove. Iowa, 
has applied for the Board's approval un¬ 
der section 3(a) (1) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(1) to 
become a hank holding company through 
acquisition of 51.33 percent or more of 
the voting shares of Security Savings 
Bank, Eagle Orovc. Iowa. The factors 
that are considered in acting on the ap¬ 
plication are set forth in section 3(c) of 
the Act <12 U.S.C. 1842(c>>). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Reserve Bank, to be received 
not later than January 31.1977 

Board of Governors of the Federal Re¬ 
serve System. January 7. 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board 

[HR Doc 77 1216 Piled 1-13 77:8 45 ltm| 


NORTHWEST ARKANSAS BANCSHARES. 

INC. 

Formation of Bank Holding Company 

Northwest Arkansas Bum-share*. Inc., 
Bentonvllle, Arkansas, has amended its 
- Implication for the Board's approval un¬ 
der section 3(a)(1) of the Bank Holding 
company Act (12 U.S.C. 1842(a)(1)) to 
become a bank holding company through 
Requisition of 100 percent tiess directors' 
tpialifylng shares) of the voting shares 
of First National Bank. Rogers. Arkansas 
The factors that are considered in acting 
on the application are set forth in sec¬ 
tion 3<c> of the Act (12 U8.C. 1842(c) >. 

The amended application may be in¬ 
spected at the offices of the Board of 
Governors or at the Federal Reserve 
Bank of St. Louis. Any person wishing to 
comment on the application .should sub¬ 
mit views in writing to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System. Wasliington. D.C. 20551 
to be received no later than February 4. 
1977. 

Board of Governors of the Federal Re¬ 
serve System, January 6.1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board . 

I HR Doc.77-1218 Piled 1-13-77:8:45 &mj 


REPUBLIC OF TEXAS CORP. 
Acquisition of Bank 

Republic of Texas Corporation. Dallas. 
Texas, has applied for the Board's ap¬ 
proval under section 3<a> (3) of the Bank 


NOTICES 

Holding Company Act (12 U.S.C. 184J 
(a>(3)> to retain 21.19 percent and ac¬ 
quire an additional 78.81 percent (less 
directors’ qualifying shares) of the vot¬ 
ing shares of First National Bank in 
Garland. Garland. Texas. The factors 
that arc considered in acting on the ap¬ 
plication are set forth in section 3(c) of 
the Act < 12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Gover¬ 
nors of the Federal Reserve System. 
Washington. D.C. 20551. to be received 
not later than February 4. 1977. 

Board of Governors of the Federal 
Reserve System. January 6. 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board 

[FR Doc.77-1212 Piled 1-13-77.8 45 aw | 


REPUBLIC OF TEXAC CORP 
Acquisition of Bank 

Republic of Texas Corporation. Dallas. 
Texas, has applied for the Board* ap¬ 
proval under section 3<a) (3) of the Bank 
Holding Company Act (12 U.S.C. 1842 
<r)(3 )» to acquire 100 percent of the 
voting shares (less directors' qualifying 
shares) of Dallas National Bank in Dal¬ 
las. Dallas. Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c» or the Act 
(12 U.S.C. 1842(0). 

The application may be inspected at 
tiie offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Governor* 
of the Federal Reserve System. Washing¬ 
ton, D.C. 20551. to be received not later 
than February 7, 1977. 

Board of Governors of the Federal Re¬ 
serve System, January 7. 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

(HR Doc 77-1216 Filed 1 13 77;8:45 am] 


ROYAL TRUST BANK CORP. 

Order Approving Acquisition of Banks 

Royal Trust Bank Corp., Miami. Flor¬ 
ida. a bonk holding company within the 
meaning of the Bank Holding Company 
Act. has applied for the Board's approval 
under section 3(a)(3) of the Act (12 
U.S.C. 1842(a) (3)) to acquire 51 percent 
or more of the voting shares of Royal 
Trust Bank of St. Petersburg. Gulfport. 
Florida ("Gulfport Bank") and of Royal 
Trust Bank of Tampa, Tamp;i. Florida 
('Tampa Bank"). 

Notice of the applications affording 
opportunity for interested persona to sub¬ 
mit comments and views haa been given 
in accordance with section 3(b) of the 
Act. The time for filing comments and 
views has expired, and this Federal Re¬ 
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serve Bunk has considered the applica¬ 
tions and all comments received in light 
of the factors set forth in section 3(c) 
of the Act (12U.S.C. 1842(0). 

Applicant, the twenty-eighth large*t 
banking organization in Florida, controls 
two banks which have deposits of $107 
million, or less than one percent of de¬ 
posits in all commercial banks of the 
state. (All banking data are as of Decem¬ 
ber 31. 1975. and reflect acquisitions and 
formations through December 1, 1976.) 
Acquisition of Gulfport Bank, with de¬ 
posits of $22.1 million, and Tampa Bank, 
with deposits of $6.1 million, would in¬ 
crease Applicant's share of Florida com¬ 
mercial bank deposits by less than one 
percent. No undue concentration of 
banking resources in Florida would 
result. 

The purpose of the proposed transac¬ 
tion is to effect a transfer of direct own¬ 
ership of Gulfport Bank and Tampa 
Bank from The Royal Trust Company, 
Montreal, Quebec, Canada ("Royal 
Trust"), to Applicant, a wholly owned 
subsidiary of Royal Trust. Gulfport 
Bank, with 1.6 percent of deposits held 
by the 18 banking organizations in the 
relevant St. Petersburg market area 
(Pinellas County, south of Largo), to the 
16th largest banking organization in its 
area: Tampa Bank, with 0.35 percent of 
deposits held by 26 banking organizations 
in the adjoining Tampa market area 
< Hillsborough County plus Land o'Lakes. 
in Pasco County) is the 23rd largest 
banking organization in It* area. Con¬ 
summation of the proposal would not 
eliminate existing or future competition, 
nor have an adverse effect on other 
area banks. 

The financial and managerial re¬ 
sources of Applicant, dependent upon 
those of its subsidiary banka and Royal 
Trust, arc considered to be satisfactory. 
Banking factors are consistent with ap¬ 
proval of the applications. 

The proposed acquisitions represent a 
change in the direct ownership of Gulf¬ 
port Bank and Tampa Bank, and there 
arc no significant proposed changes in 
the operation or services of the banks to 
be acquired. 

Considerations relating to the con¬ 
venience and needs of the communities 
to be served are consistent with approval 
of the applications 

It Is this Federal Reserve Bank's Judg¬ 
ment that consummation of the proposed 
acquisitions to in the public interest and 
that the acquisition should be approved. 

On the basis of the record, the appli¬ 
cations are approved for the reasons 
summarized above. The transaction shall 
not be completed (a) before the thirtieth 
calendar day following the effective date 
of this order or (b> later than three 
months after that date, unless the pe¬ 
riod described in (b) to extended for 
good cause by the Board, or by this Fed¬ 
eral Reserve Bank pursuant to delegated 
authority. 

By order of the Federal Reserve Bank 
of Atlanta acting under delegated au¬ 
thority for tiie Board of Governors of 
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the Federal Reserve 8ystem, effective De¬ 
cember 29, 1976. 

AHTUUR H. KANT?!**, 
Senior Vice President 

|PR Doc.T?-iai3 Filed 1-16-77,8:45 ami 


SOUTHEAST BANKING CORP., EXCHANGE 
0ANCORPORATION, INC. 

Order Approving Acquisition of Banks 

Southeast Banking Corporation, 
Miami, Florida ("Southeast”), a bank 
holding company within the meaning of 
the Bank Holding Company Act ("Act”), 
has applied for the Board's approval 
under section 3(a)(3) of the Act (12 
U.8.C. 4 1842(a)(3)) to acquire 80 per¬ 
cent or more of the voting shares of (1) 
The Exchange Bank of North Winter 
Haven. Winter Haven, Florida ("Winter 
Haven Bank”); and (2) The Exchange 
Bank of Westshore, Tampa. Florida 
(••Westshore Bank”), both of which are 
presently controlled by Exchange Ban- 
corpomUon. Inc., Tampa, Florida (“Ex¬ 
change”) . Southeast proposes to acquire 
Winter Haven Bank through its wholly- 
owned subsidiary, Southeast Acquisition 
Company. 

At the same time, Exchange, a bank 
holding company within the meaning of 
the Act, has applied for the Board's prior 
approval under | 3<a) (3) of the Act to 
acquire 80 percent or more of the voting 
shares of (1) Southeast Bank of Gulf 
Gate, Sarasota, Florida (“Gulf Gate 
Bonk”); and (2) Southeast National 
Bank of Manatee. Bradenton, Florida 
(“Manatee Bank”), both of which are 
presently controlled by Southeast. * 1 

Notice of the applications, affording 
opportunity for interested persons to 
submit comments and view». has been 
given in accordance with I 3(b) of the 
Act. The time for filing comments and 
views has expired, and the Board has 
considered the applications and all com¬ 
ments received in light of the factors set 
forth in $3<c> of the Act <12 U.8.C. 
f 1842(C)) 

Applications or Southeast 

Southeast, the largest banking organi¬ 
zation in Florida, controls 47 banks with 
aggregate deposits of approximately $2.7 
billion, representing 10.7 percent of the 
total deposits in commercial banks in the 
State.* Acquisition of Winter Haven Bank 
and Westshore Bank would not signifi¬ 
cantly increase Southeast's share of 
State deposits, nor would it alter South¬ 
east’s ranking among other State bank¬ 
ing organizations Approval of the sub¬ 
ject applications to acquire Winter 


•Southeast and Exchange propane to ac¬ 
complish the subject acquisition* through 
the exchange of all of the voting share* of 
Winter Haven Batik and WeeUhore Bank now 
held by Exchange for all of the voting altar** 
of diilf Gate Bank and Manatee Bank now 
held by 8outhea«t. In addition. Exchange 
would alao acquire approximately 38.000 
Khare* of the common stock of Southeast, 
which represents 0.8 percent of Southeast's 
total outstanding voting shares. 

* All banking data ore as of December 8). 
1975 
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Haven Bank and Westshore Bank would 
nut result in a significant increase in the 
concentration of banking resources in 
Florida. 

Winter Haven Bank holds deposits of 
approximately $5.2 million, representing 
1.6 percent of the total deposits in com¬ 
mercial banks in the East Polk County 
banking market.* and ranks as the 13th 
largest of 15 banks operating in that 
market. The three largest banking orga¬ 
nizations operating In this market con¬ 
trol approximately 69 percent of the 
market's commercial bank deposits. Ex¬ 
change is the largest banking organiza¬ 
tion in the market, controlling 31.6 per¬ 
cent of total deposits in commercial 
bonks in the market. The office of Appli¬ 
cant’s subsidiary bank closest to Winter 
Haven Bank is located approximately 43 
miles away in a separate banking market. 
It appeal’s from the record that no mean¬ 
ingful competition presently exists be¬ 
tween Southeast’s subsidiaries, both Dank 
and nonbank, and Winter Haven Bank. 
On the other hand, acquisition of Winter 
Haven Bank by Southeast should have 
some positive effects on competition by 
reducing the concentration of banking 
resources controlled by the market’s 
largest banking organization and intro¬ 
ducing an additional competitor. 

Westshore Bank holds deposits of ap¬ 
proximately $7.4 million, representing 0 4 
peccnt of the total deposits in commer¬ 
cial banks in the Tampa banking mar¬ 
ket.* and ranks as the 31st largest of 43 
banks in the market. The three largest 
banking organizations In the market con¬ 
trol more than 59 percent of total com¬ 
mercial bank deposits in the market. 
Southeast currently controls one subsid¬ 
iary bank in the Tampa market, which 
holds deposits of approximately $26 
million, representing 1.5 percent jf the 
market’s total deposits, and ranks as the 
market’s 19th largest bank. Although 
consummation of Southeast’s proposal 
to acquire Westshore Bank would elimi¬ 
nate some existing competition, tho 
Board believes that on balance, the pro¬ 
posal should have a positive effect on 
competition In the Tam a pa banking mar¬ 
ket. In view of the relatively small size 
of both West-shore Bank and Southeast’s 
present subsidiary bank in the market 
and the number of competing banks in 
the market, the existing competition 
that would be eliminated would be Insig¬ 
nificant in relation to the market Fur¬ 
thermore. the amount of competition ex¬ 
isting between Southeast's mortgage 
banking subsidiary and Westshore Bank 
ts also considered Insignificant. However, 
the acquisition of WcsUhore Bank by 
Southeast would decrease slightly the 
level of concentration of banking re¬ 
sources controlled by the market’s largest 
holding companies 


T Tho East Polk County tanking market, 
the relevant geographic market for purpose* 
of analyzing the competitive effect* of the 
proposal to acquire Winter Haven Bank, la 
approximated by the eastern half of Polk 
County. Florida. 

•The Tamupa banking market i* approxi¬ 
mated by all of HUlaborough County and the 
Land O'lAkr* area of Pasco County, all tn 
Florida, 
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- On the basis of the foregoing, ih 
Board concludes that consummation of 
Southeast’s proposals to acquire Winter 
Haven Bank and Westshore Bank from 
Exchange would not have any significant 
Adverse effects on existing or potential 
competition in any relevant area, and 
that competitive considerations are con 
sistent with approval of the application) 

Wth respect to the financial and man¬ 
agerial resources of Southeast and it* : 
subsidiaries, the Board denied an npph- 
cation by Southeast to acquire anothei 
bank In March of lost year on the bast* 
that Southeast should not divert any of 
Ibi financial or managerial resource 
from its existing subsidiaries for pur¬ 
poses of making an acquisition.* However 
the subject proposal is to be accomplished 
through an exchange of shares without 
any cash outlay or increased indebted¬ 
ness and the two subject banks would not 
divert Applicant's attention or resource 
from its present subsidiaries because of 
the generally satisfactory financial and 
managerial resources of the two banks 
Therefore, the Board concludes that tfu 
banking factors are consistent with ap¬ 
proval of the applications. 

Southeast proposes to generally ex- 
pund and improve the services current)) 
available to customers of the two banks, 
thus, considerations relating to the con¬ 
venience and needs of the communities 
to be served are consistent with approv al 
of the applications. Accordingly, it is th< 
Board’s judgment that consummation of 
the proposal to acquire Winter Haven 
Bank and Westshore Bank from Ex¬ 
change would be in the public Interest 
and that the subject applications .«hot|tri 
be approved. 

Applications or Exchange 

Exchange, the 13lh largest banking ot 
ganlzation In Florida, controls 14 bank 
with aggregate deposits of approximate!) 
$573 million, representing 23 per cert 
of the total deposits in commercial bank* 
in the State. Acquisition of Gulf Gate 
Bank and Manatee Bank would not sip 
ntficantly increase Exchange’s share of 
State deposits, nor would it alter Ex¬ 
change’s ranking among other Stab 
banking organizations. Approval of th« 
subject applications to acquire Gut’ 
Oate Bank And Manatee Bank would not 
result in a significant increase in th< 
concentration of banking resource- 1?; 
Florida. 

Gulf Oate Bonk holds deposits of w 
proxlmntely $8.5 million, representing 1.5 
per cent of the total deposits In com 
merclal banks in the Sarasota banking 
market* and ranks as the 13th largest 
of 16 banks operating in the market 
The three largest banking organtzntinm 


* Board Order dated March 16. 1976. d*n>- 
lng the application of Southeast to acquire 
Worth Avenue National Bank. Palm Beaob 
Florida. In addition, on November 17, 197S 
the Board approved the acquisition by South¬ 
east of the financially troubled Palmer Bant 
Corporation and Its eubakliariee. all of Sara¬ 
sota. Florida. 

•The Sarasota banking market Is approx 

1 mated by the northern portion of Sarasota 
County and the extreme southern portion 
ol Manatee County, all In Florida 


14. 1 977 
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in the market control approximately 86 
per cent of the market’s total deposits. 
Southeast Is the second largest banking 
organization in the market controlling 
more than one-third of the market's de¬ 
posits. The office of a subsidiary bank of 
Exchange closest to Gulf Gate Bank is 
located approximately 60 rood miles 
away in a separate banking market. It 
appears that there is no meaningful com¬ 
petition presently existing between any 
of Exchange’s subsidiary banks and Gulf 
Gate Bank. Although Exchange could 
enter this market on a de novo basis, the 
subject proposal would have a positive 
effect on competition by reducing slight¬ 
ly the concentration of banking re¬ 
sources held by the market's second 
largest banking organization and provid¬ 
ing a foothold entry for a new competitor 
in the market without eliminating any 
independent banks that could be acquired 
by other potential entrants in the future. 

Manatee Bank holds deposits of ap¬ 
proximately $3.5 million, representing 0.9 
per cent of the total deposits in com¬ 
mercial banks in the Bradenton banking 
market/ and ranks as the 9th largest of 
12 banks operating in the market. The 
three largest banking organizations in 
the market control approximately 64 
per cent of the market’s total deposits. 
Southeast is the second largest banking 
organization in the market controlling 
almost 22 per cent of total market de¬ 
posits. The olllcc of a subsidiary bank of 
Exchange closest to Manatee Bank is 
located approximately 45 road miles 
away in a separate banking market. It 
appears that no meaningful competition 
presently exists between any of Ex¬ 
change's subsidiary banks and Manatee 
Bank. Again, the acquisition of Manatee 
Bank from Southeast should have posi¬ 
tive effects on competition in the Bra¬ 
denton market by slightly decreasing the 
concentration of resources held by the 
market’s second largest banking organi¬ 
zation and introducing ap alternative 
source of banking services without 
eliminating any independent banks that 
could be acquired by potential entrants 
to the market in the future. 

The financial and managerial resources 
of Exchange, its subsidiaries. Gulf Gate 
Bank and Manatee Bank are considered 
generally satisfactory and the future 
prospects for each appear favorable 
Thus, the banking factors are consistent 
with approval of the applications. 

Exchange proposes to offer specialized 
loan services to customers of Oulf Gate 
Bank and Manatee Bonk. In addition. 
Exchange plans to provide both banks 
with staff training and management de¬ 
velopment programs. Considerations re¬ 
lating to the convenience and needs of 
the communities to be served ore con¬ 
sistent with approval of the applications 
It is the Board's judgment that con¬ 
summation of the proposed acquisition of 
Gulf Gate Bank and Manatee Bank from 
Southeast would be In the public interest 


' The Bradenton man king market 1s ap¬ 
proximated by all of Manatee County. Flori¬ 
da excepting the extreme southern portion 


and that the applications should be ap¬ 
proved. 

It should be emphasized that the 
Board will scrutinize with special care 
any proposal that Involves the exchange 
of bank subsidiaries between bank hold¬ 
ing companies. Furthermore, the Board 
will only approve such a proposal if it 
would have a positive competitive effect, 
as is present in the instant proposals, or 
a beneficial effect upon the convenience 
and needs of the communities to be 
served sufficient to clearly outweigh any 
possible anticompetitive effects. Accord¬ 
ingly, on the basis of the record, the sub¬ 
ject applications are approved for the 
reasons summarized above. The transac¬ 
tions shall not be made (a) before the 
thirtieth calendar day following the ef¬ 
fective date of this Order, or lb) later 
than three months after the effective date 
of tills Order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Atlanta 
pursuant to delegated authority. 

By order of the Board of Governors." 
effective January 10.1977. 

, Griffith L. Garwood. 

Deputy Secretary of the Board. 

IFF Doc 77-1267 Filed 1-13 77;8:46 Am] 


TEXAS COMMERCE BANCSHARES, INC. 

Acquisition of Bank 

Texas Commerce Bancsliares. Inc.. 
Houston. Texas, has applied for the 
Board's approval under section 3(a) (5* 
of the Bank Holding Company Act <12 
U.8.C. 1842(a)(5)) to merge with The 
Ban-Capital Financial Corporation, Aus¬ 
tin. Texas. The factors that ore consid¬ 
ered In acting on the application are set 
forth in section 3(c ) of the Act < 12 UB.C. 
1842(C)). 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of Dallas. Any 
person wishing to comment on the ap¬ 
plication should submit views tn writing 
to the Secretary, Board of Governors of 
the Federal Reserve System. Washing¬ 
ton. D.C. 20551. to be received not later 
than February 7.1977. 

Board of Governors of the Federal Re¬ 
serve System. January 7.1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board . 

JFR Doc 77-1214 Filed 1-13-77:8:45 am| 


FEOERAL TRADE COMMISSION 

| File No. 773 30161 

BRYSON IMPLEMENT CO., ET AL. 

Consent Agreement With Analysis to Aid 
Public Comment 

Pursuant to 8ection 6(f) of the Federal 
Trade Commission Act, 38 8Ut. 721, 15 
U.8.C. 46 and $ 2.34 of the Commission’s 
rules of practice (16 CFR 2.34, 40 FR 


"Voting for this Action: Vice Chairman 
Gardner and Governor* Walllch, Cold well, 
Porter and Lilly Absent and not voting- 
Chairman Burns and Governor Jackson. 


15236. April 4. 1975>, notice is hereby 
given that the following consent agree¬ 
ment containing a consent order to cease 
and desist and an explanation thereof, 
having been filed with and provisionally 
accepted by the Commission, has been 
placed on the public record for a period 
of sixty <60> day^s. Public comment is In¬ 
vited on or before March 14, 1977. Such 
comments or views wlQ be considered by 
the Commission and will be available for 
Inspection and copying at its principal 
office in accordance with 5 4.9(b) (14 > of 
the Commission’s rules of practice <16 
CFR 4.9(b) (14). 40 FR 15236. April 4. 
1975). Comments should be directed to: 

Office of the Secretary. Federal Trade Com¬ 
mission. 6th Street As Pennsylvania Avenue, 

N.W.. Washington. DC. 20680 

[File No. 772 30161 

BaVSON Iupijcmxkt COM FAN V ITT At. 

AORfcEMRKT CONTAINING CONSENT OR DM TO 
CKASK AND DESIST 

In the matter of Bryson Implement Com¬ 
pany. Inc., a corporation, and Herbert M. 
Bryson. Jr„ individually and as an officer of 
*ald corporation. 

The Federal Trade Commission hibtjng Ini¬ 
tiated an investigation or certain acts and 
practices of Bryson Implement Company. 
Inc., a corporation, and Herbert M. Bryson. 
Jr., individually and os an officer of said cor¬ 
poration. hereinafter sometimes referred to an 
proposed respondents, and It now appearing 
that proposed respondents are willing to 
enter into an agreement containing an 
order to cease and desist from the use of the 
practices being Investigated: 

It U hereby agreed by and between Bryson 
Implement Company, Inc. a corporation, by 
its duly authorized officer, and Herbert M 
Bryson, Jr., individually and as an officer of 
sold corporation, and their attorney, and 
counsel for the Federal Trade CammUMon 
that: 

1 Proponed respondent Bryson Implement 
Company. Inc.. Is a corporation organized, 
existing and doing business under and by 
virtue of the law* of the State of Alabama, 
with its principal office and place of buslnesn 
located at Main Street. Samson. Alabama 
36477 

Proposed respondent Herbert M. Bryson, 
Jr., U an officer of the proposed corporate re¬ 
spondent. He formulate**, directs and control* 
the acts and practices of the proposed cor¬ 
porate respondent, and his address Is the 
some as that of the said proposed corporate 
respondent. 

2. Proposed respondent* admit all the Jur¬ 
isdictional facts set forth In the draft of 
complaint here attached. 

3. Proposed respondent* waive: 

a Any further procedural steps; 

b The requirement that the Comm]salon•** 
decision contain a statement of findings of 
fact and conclusions of law; and 

c. AU rights to seek Judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this agree¬ 
ment. 

4. This agreement shall not become a part 
of the official record unless and until It Is 
accepted by the Commission. If this agree¬ 
ment Is accepted by the Commission it, to¬ 
gether with the draft of complaint contem¬ 
plated thereby, will be placed on the public 
record for a period of sixty (60) days and 
information In respect thereto publicly re¬ 
leased. Thereafter, the Commission mar 
withdraw Its acceptance if comments or views 
submitted to the Commission within the 
aforesaid Alxty (60 > day period disclose facts 
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or considerations which Indicate that the 
order contained in the agreement la Inap¬ 
propriate. improper or inadequate. 

5. This agreement hi for settlement 
purposes only and does not constitute 
an admission by proposed respondents 
that the law has been violated as alleged 
in the draft o( complaint here attached. 

6 . This agreement contemplates that* 
if accepted by the Commission* arid if 
such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of ft 2.34 of the Com¬ 
mission's rules* the Commission may, 
without further notice to proposed re¬ 
spondents, (1) issue Its complaint cor¬ 
responding in form and substance with 
the draft of complaint here attached and 
Its decision containing the following or¬ 
der to cease and desist in disposition of 
the proceeding and <2) make informa¬ 
tion public in respect thereo. When so 
entered, the order to cease and desist 
shall have the same force and effect and 
may be altered* modified or set aside In 
the same manner and within the same 
time provided by statute for other orders. 
The ortfer shall become final upon serv¬ 
ice. Mailing of the complaint and deci¬ 
sion containing the agreed-to-order to 
proposed respondents' address stated ip 
the agreement shall constitute service. 
Proposed respondents waive any right 
they may have to any other manner of 
service. The complaint may be used in 
construing the terms of the order, and 
no agreement, understanding, represen¬ 
tation* or interpretation not contained 
In the order or the agreement may be 
used to vary or contradict the terms of 
the order. 

7. Proposed respondents have read the 
proposed complaint and order contem¬ 
plated hereby, and they understand that 
once the order has been issued, they will 
be required to file one or more compli¬ 
ance reports showing that they have fully 
complied with the order and that they 
may be liable for a civil penalty in the 
amount provided by law for each viola¬ 
tion of the order after it becomes final. 

Ones 

It to ordered. That respondent* Bryson Im¬ 
plement Company. Inc., a corporation. 1U 
MiccMaor* and a**lRU*. and Its officers, and 
Herbert M. Brywon. Jr., individually and as 
an officer ol said corporaUon. and respond¬ 
ents* agents, representatives and employees, 
directly or through any corporation, subsid¬ 
iary, division or other device, in connection 
with any extension of, or arrangement to 
extend, consumer credit or any advertise¬ 
ment to aid. promote or assist, directly or In¬ 
directly. any extension of. or arrangement 
to extend, consumer credit, as *‘c onsume r 
credit*’ and "advcrUaeroent" are deflned In 
lUnmlaUon Z (13 CFR Part 326) of the Truth 
in Lending Act (15 VJB C. 1001-66 (1970). as 
amended. 15 UB.C. 1601-64(a). (Supp. IV. 
1974)) do forthwith cease and desist from: 

1 . Palling to give to each customer all of 
the cost of credit Information required by 
ft 336.8 of Regulation Z prior to the consum¬ 
mation of the sale, as required by I 226 8<a) 
of Regulation Z: 

2. Palling to disclose the finance charge ex¬ 
pressed as an annual percentage rate, using 
the term "annual percentage rate/’ mn re¬ 
quired by I 226 8(b) (2) of Regulation Z; 


3. Failing to disclose the sum of the pay¬ 
ments scheduled to repay the indebtedness 
and to describe that sum as the "total of pay¬ 
ments," os required by ft 326 8 (b) (3) of Reg¬ 
ulation Z; 

4. Palling to disclose the amount or meth¬ 
od of computing the amount, of any default, 
delinquency or similar charges payable in 
the event of late payments, as required by 
I 226 8(b) (4) of Regulation Z; 

5. Foiling* in conjunction with the descrip¬ 
tion or Identification of the type of any se¬ 
curity interest held, retained or acquired* to 
clearly set forth *uch description on the 
same aide of the page and above or adjacent 
to the price for the customer's signature on 
the contract or on one side of a separate 
statement which identifies the transaction, 
as required by ft 226.8(a) (1) and (2) of Reg¬ 
ulation Z ; 

0. Falling. In conjunction with the descrip¬ 
tion or Identification of the type of any se¬ 
curity Interest held or to be retained or ac¬ 
quired. to clearly set forth that future In¬ 
debtedness Is secured by the property in 
which the security interest U retained, as 
required by ft226A(b)(6) of Regulation Z; 

7. Falling to identify the method of com¬ 
puting any unearned portion of the finance 
charge In the event of prepayment of the 
obligation, as required by L220A<b)(7) ol 
Regulation Z; 

8 Falling to use the term "cash price" to 
dfcribe the price at which respondents of¬ 
fer, In their regular oourae of business, to 
sell for cash the equipment which is the 
subject of the credit sale, as required by 
I 226 8(c) (1) of Regulation Z: 

9. Falling to use the term "cash down- 
payment" to describe the downpayment in 
money made In connection with the credit 
sale, as required by ft 226 8(c) (2) of Regula¬ 
tion Z; 

10. Falling to use the term "trade-in" to 
describe any downpayment In property made 
in connection with the credit sale, as re¬ 
quired by I 226.8(c)(2) of Regulation Z: 

11. Falling to use the term "total down- 
payment" to describe the sum of the "cash 
downpayment" and the "trade-in," as re¬ 
quired by | 236.8(c) (2) of Regulation Z; 

12. Failing to use the term ’ unpaid balance 
of cash price’* to describe the difference be¬ 
tween the cash price and the total downpay¬ 
ment. as required by 1326.8(c)(8) of Regu¬ 
lation Z: 

18. Failing to disclose all other charges. In¬ 
dividually Itemized, which ore Included In 
the amount financed but which are not port 
of the finance charge, as required by f 226J 
(e)(4) of Regulation Z: 

14. Falling to disclose the turn of the "un¬ 
paid balance of the cash price" and all other 
charges Individually itemized which are in¬ 
cluded In the amount financed but which are 
not part of the finance charge and to de¬ 
scribe that sum as the "unpaid balance." as 
required by 1 226 8(c)(5) of Regulation Z: 

15. Falling to use the term "amount fi¬ 
nanced*' to describe the amount of credit 
extended. a* required by • 320.8(c) (7) of 
Regulation Z. 

16. Failing to use the term "finance 
charge" to describe the sum of all charges 
required by 1236.4 of Regulation Z to be 
included therein, as required by 1226.8(e) 
(B)(1) of Regulation Z; 

17. Falling to disclose the sum of the cash 
price, all other charges which are Included 
In the amount financed but which are not 
part of the finance charge, and the finance 
charge, and to describe that sum as the 
•deferred payment price." os required by 
ft 226.8(0 ( 8 ) (11) of Regulation Z; 

18. Palling to Include in the finance charge 
charge* or premiums for credit life, accident, 
health or loss of income insurance, written 


in connscIon with any credit transaction 
unlcaw 

(I) The Insurance coverage Is not required 
by the creditor and this fact is clearly and 
conspicuously disclosed In writing to the 
customer; and 

(U) Any customer desiring such insurance 
coverage gives specifically dated and sepa¬ 
rately fllgned affirmative written Indication 
of such de*ire after receiving written dis¬ 
closure to him of the cost of such insurance, 
as required by 1 226.4(a)(6) of Regulation 
Z; 

19. Falling to Include In the finance charge 
charges or premiums for Insurance, written 
in connection with any credit transaction 
against loss of or damage to property or 
against liability arising out of the owrner- 
*>h!p or u»e of property, unlaw a clear, con¬ 
spicuous and specific statement in writing is 
furnished by the creditor to the customer 
setting forth the cost of the Insurance if 
obtained from or through the creditor and 
ntoting that the customer may choose the 
person through which the Insurance Is to be 
obtained* as required by 1 226.4(a)(6) or 
Regulation Z; 

20. Foiling to maintain evidence of com¬ 
pliance with Regulation Z for two (2) year* 
after the date of each disclosure, as required 
by ft 226.6(1) of Regulation Z; and 

21. Falling In any consumer credit trans¬ 
action or advertisement to moke all dis¬ 
closures that are required by I ft 226.4. 226 5. 
236.0, 326 8 and 226.10 of Regulation Z in 
the manner, form and amount specified 
therein. 

Jt is further ordered. That respondent» 
deliver a copy of this order to cease and 
desist to all present or future personnel of 
respondents engaged in the consummation 
of any extension of consumer credit or In 
any aspect of the preparation, creation or 
placing of advertising and that respondent* 
secure from each such person a signed state¬ 
ment acknowledging receipt of mid order 

if i$ further ordered, That the Individual 
respondent named herein promptly noil/y 
the Commission of the discontinuance of hi* 
present business or employment and of his 
affiliation with a new business or employ¬ 
ment. In addition, for a period of ten (10) 
years from the effective date of thlx order, 
the respondent shall promptly notify the 
Commission of each affiliation with a new 
business or employment. Each such notice 
shall include the respondent’s new buxines 
address and a statement of the nature of 
the buxines* or employment in which the 
respondent Is newly engaged os well as a 
description of respondent’s duties and re¬ 
sponsibilities in connection with the busi¬ 
ness or employment. The expiration of the 
notice provision of this paragraph shall not 
affect any other obligation arising under 
this order. 

It is further ordered. That respondents 
notify trie Commission at least thirty 
(30 > days prior to any proposed change 
in the corporate respondent such a s dis¬ 
solution. assignment or sale resulting in 
the emergence of a successor corpora¬ 
tion, the creation or dissolution of sub¬ 
sidiaries, or any other change In the 
corporation which may affect compliance 
obligations arising out of the order. 

ft is further ordered . That the respond¬ 
ents herein shall, within sixty *60) days 
after service upon them of this order, file 
with the Commission a report In writing 
setting forth in detail the manner and 
form in which they have complied with 
this order. 
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B*r!ION iMflXMXNT COMPANY, INC. 

ANALYSIS OF I-KOPOtnED CONSENT ORDiB TO AID 

rUM.tr COMMENT 

The Federal Trade Comm bw» Ion tum ac¬ 
cepted an agreement to a proposed consent 
order from Bryon Implement Company. Inc., 
and Herbert M. Bryaon, Jr. 

The proposed consent order has been 
placed on the public record for sixty (60) 
day* for reception of comment* by interested 
persona Comment* received during thta pe¬ 
riod will become part of the public record 
After »lxty (60) days, the Co mm ta* Ion will 
again review the agreement and the com¬ 
ment* received and will decide whether it 
hould withdraw from the agreement or 
make final the agreement's proposed order. 

Bryson Implement Company. Inc., la an 
Alabama corporation engaged in the market¬ 
ing of farming Implements and equipment 
and offers to arrange and arrange* extension* 
of consumer credit as part of It* marketing 
plan. Herbert M. Bryson. Jr.. Lh president of 
the corporate respondent and controls and 
!* responsible for it* acta and practices. 

The complaint In this matter aUcges that 
In their use of standard form contract* to 
iccuro repayment by purchasers of their 
farming implement* and equipment respond¬ 
ent* violated the provisions of the Truth in 
tending Act by falling to provide all of the 
coat of credit Information: falling to dis¬ 
close the finance charge expressed as an "an¬ 
nual percentage rate"; falling to disclose the 
■'um of the payment* scheduled to repay the 
indebtedness a* the "total of payment*"; 
failing to disclose the amount of auy default 
or delinquency charge* payable In the event 
of late pay menu; failing to clearly describe 
the type of any security interest acquired; 
falling to clearly disclose that future in¬ 
debtedness 1* secured by the property in 
which the security lntore»t is retained: fail¬ 
ing to identify the method of computing any 
unearned portion of the finance charge in 
the event of prepayment of the debt; falling 
to use the term "cash price" to describe the 
price at which respondents offer to sell their 
merchandise for cash; failing to use the term 
cash downpayment" to describe the down - 
payment made in money; failing to use the 
term "trade-in" to describe any downpay¬ 
ment mode In property; falling to use the 
term "total downpayment" to describe the 
sum of all downpayment* made: failing to 
use the term "unpaid balance of cash price * 
to describe the difference between the caah 
price and total downpayment; falling to dis¬ 
close all charge*. Individually itemized. In¬ 
cluded in the amount financed but which are 
not part of the finance charge; failing to dis¬ 
close the sum of the "unpaid balance of the 
cash price" and all other charges, individ¬ 
ually Itemized, included In the amount fi¬ 
nanced but which are not part of the finance 
charge, and to describe that sum as the "un¬ 
paid balance"; falling to use the term 
’ amount financed" to describe the amount 
of credit extended: falling to use the term 
finance charge" to describe the sum of all 
charge* required to be included therein: fall¬ 
ing to disclose the num of the cash price, all 
other charge* which are Included In the 
amount financed but which are not part of 
the finance charge and the finance charge, 
and to describe that sum as the "deferred 
payment price"; falling to Include In the 
finance charge charge* or premium* lor credit 
life, accident, health or loss of Income insur¬ 
ance. written In connection with any credit 
transaction, unless the coverage L* not re¬ 
quired and such fact i* clearly disclosed and 
unless any customer desiring such coverage 
give* specifically dated and separately signed 
affirmative written Indication of such desire: 


NOTICES 


failing to Include In the finance charge 
charge* or premium* for Insurance, written 
in connection with any credit transaction, 
against loss ot or damage to property or 
against liability arising out of the owner¬ 
ship or use of property when the customer 
was not given a specific written statement 
setting forth the oo*t of the insurance If 
obt&ined from or through the respondent* 
and stating that the customer may choose 
the person through which the Insurance la 
to be obtained; and falling to maintain evi¬ 
dence of compliance for two (2) yearn after 
the date of each dlacloaure. 

The consent order requires the Respond¬ 
ent* in their contract* to provide all of the 
cost of credit information; dluclotte the 
finance charge expressed a* an "annual per¬ 
centage rate"; disclose the sum of the pay¬ 
ment* scheduled to repay the Indebtedness 
as the "total of payment*"; disclose the 
amount of any default or delinquency 
charges payable In the ©vent of late pay¬ 
ments; clearly describe the type of any se¬ 
curity interest acquired; clearly disclose that 
future Indebtedness la secured by the prop¬ 
erty In which the security Interest i* re¬ 
tained: Identify the method of computing 
any unearned portion of the finance charge 
in the event of prepayment of the debt; use 
the term "cash price" to describe the price 
at which respondents offer to sell their mer¬ 
chandise for cash; use the term "ca*h down- 
payment" to describe the downpayment 
made in money; use the term "trade-in" to 
describe any downpayment made in prop¬ 
erty; u*e the term "total downpayment" to 
describe the sum of all downpayment* made; 
use the term "unpaid balance of cash price” 
to describe the difference between the cash 
price and total downpayment; disclose all 
charges. Individually Itemized, included 
in the amount financed but which are not 
part of the finance charge; disclose the sum 
of the "unpaid balance of the cash price" and 
all other charges. Individually Itemized. In¬ 
cluded in the amount financed but which 
are not part of the finance charge, and to 
describe that sum a* the "unpaid balanoe”; 
u«e the term "amount financed" to describe 
the amount of credit extended: use the term 
"finance charge" to describe the lum of all 
charges required to be Included therein; 
disclose the sum of the cash price, all other 
charges which are included in the amount 
financed but which are not part of the fi¬ 
nance charge and the finance charge, and to 
describe that sum a* the "deferred payment 
price"; include In the finance charge charges 
or premium* for credit life, accident, health 
or loo* of Income Insurance, written In con¬ 
nection with any credit transaction, units* 
the coverage Is not required and such fact 
U clearly disclosed and unless any customer 
desiring such coverage gives specifically 
dated and separately signed affirmative writ¬ 
ten Indication of such desire; include In the 
finance charge charge* or premium* for In¬ 
surance, written in connection with any 
credit transaction, against loo* of or damage 
to property or against liability arising out of 
the ownership or use of property when the 
customer was not given a specific written 
statement setting forth the cost of the in¬ 
surance If obtained from or through the re¬ 
spondents and stating that/hc customer may 
choose the person through which the insur¬ 
ance 1* to be obtained; maintain evidence of 
compliance for two (2) year* after the date 
of each disclosure; and to make all dis¬ 
closure* required. 

The provisions of the consent order will 
prohibit the violations of the Truth in Lend¬ 
ing Act and implementing Regulation Z. an 
amended, alleged In the complaint and will 
provide consumer* with full and complete 
information concerning the coat of credit ar- 
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ranged by respondents. 

The purpose of this analysis la to facili¬ 
tate public comment on the proposed order 
and It is not intended to constitute an of¬ 
ficial interpretation of the agreement and 
proposed order or to modify In any way their 
terms. 

John P. Dugan, 
Acting Secretary. 

| PR Doc.77-1252 Piled 1-13-77:8:46 am| 


DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 
Food and Drug Administration 
ABBOTT LABORATORIES 

Withdrawal of Food Additive Petition and 
Filing of Petition for Affirmation of 
GRAS Status 

Correction 

In PR Doc. 78-36751. appearing on 
page 65240 In the issue for Friday. De¬ 
cember 17. 1976, the following changes 
should be made; 

1> The last word in the seventh line 
of the fourth full paragraph In column 
three should read, "benzole". 

2. The third line of the fifth full para¬ 
graph in column three should read. 
"121.40» is hied by PDA. There te no 
pre-". 

Notr; This correction la reprinted without 
change from the Issue of Thursday, Jan fl. 
1977 


(Docket No. 76N-0479; DESI 60631 

CERTAIN SULFONAMIDE OPHTHALMIC 
OINTMENTS AND SOLUTION 

Drug for Human Use; Drug Efficacy Study 

Implementation; Followup Notice and 

Opportunity for Hearing 

Correction 

In FR Doc. 76-36750. appearing at page 
55241 In the issue for Friday, December 
17,1976. make the following changes: 

1. In the first column, page 55241. in 
the third line of the third full paragraph 
beginning with "NDA 7-757”. the second 
word should read "Roche". 

2. In the second column, in paragraph 
numbered 3. in the fifth line, "February 
15.1977”, should have been Inserted. 

Nonr.* Thin correction is reprinted without 
change from the Issue of Thursday. Jan 6, 
1977 


(Docket No. 76F-04G3J 

BISMARK ENTERPRISE 
Filing of Petition for Food Additive 

Pursuant to provisions of the Federal 
Food. Drug, and Cosmetic Act isec. 409 
(b)(5), 72 Stat. 1786 (21 U.S.C. 348(b» 
(5))). notice is given that a petition 
(FAP 5A3079> has been filed by Bismark 
Enterprise. 10003 Pecos St., Denver. CO 
80221 proposing that the food additive 
regulations (21 CFR Part 121» be 
amended to provide* for the safe use of 
the following substances in flume water 
used to wash sugar beets: afpAa-alkyl 
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(Cw-Cu-omega-hydroxypoly < oxy ethyl¬ 
ene) . linear undecylbenzenesulfonlc acid. 
dJalkanolamlde produced by condensing 
1 mole of methyl laurate with 1.05 moles 
of diethanolamine, triethanolamine, 
ethylene glycol monobutyl ether, oleic 
add. tetra potassium pryophosphate. 
monoethonolamine. ethylene, dichloride, 
and tetrasodium cthylencdiamlnetetra- 
acetate. 

The environmental Impact analysis re¬ 
port and other relevant material have 
been reviewed, and it has been deter¬ 
mined that the proposed use of the 
additive will not have a significant en¬ 
vironmental impact. Copies of the en¬ 
vironmental Impact analysis report may 
be seen in the office of the Assistant 
Commissioner for Public Affairs. Rm. 
15B-42 or the office of the Hearing Clerk, 
Food and Drug Administration, Rm. 4- 
65. 5600 Fishers Lane. Rockville. MD 
20857, during working hours. Monday 
through Friday. 

Dated: December 21,1976. 

Howard R. Roberts. 

Acting Director , Bureau of Foods. 

|FR Doc.77-1051 Piled 1-13-77:8:45 am) 


(Docket No. 70-0483! 

PARKE, DAVIS A CO. 

Benytin Expectorant; Opportunity for 

Hearing on Proposal To Deny Approval 

of Supplemental New Drug Application 

Correction 

In FR Doc.76-35075, appearing at page 
52537 tn the issue for Tuesday. Novem¬ 
ber 30,1976. make the following changes: 

1. In column one, the 13th line, **1976", 
should read “1977". 

2. In the second column, in the 5th line 
from the bottom, the last word reading 
"dlphenyldramlne', should read "diphen¬ 
hydramine". 

3. On page 52538. third column, second 
full paragraph, ninth line, ~1976" should 
read ••1977 *. 


National Institutes of Health 
EPILEPSY ADVISORY COMMITTEE 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Epi¬ 
lepsy Advisory Committee. National 
Institute of Neurological and Commu¬ 
nicative Disorders and Stroke. National 
Institutes of Health, on March 22, 1977, 
in Room Bl-19, Federal Bunding. Bo- 
thesda. MD 20014. 

The entire meeting will be open to the 
public from 9:00 a.m. to 5:00 p.m. to 
discuss research progress and research 
plans related to the Institute's epilepsy 
program. Attendance by the public will 
be limited to space available. 

Dr. J. Kiffln Penry, Chief, Epilepsy’ 
Branch. Neurological Disorders Program. 
NINCD6, Federal Building, Room 114, 
N1H. Bethesda. MD 20014. telephone 
301/496-6691. will provide summaries of 
the meeting, rosters of the committee 
members, and substantive program 
information. 

FEDERAL 


(C*Ulog of Ftedeml Domestic Assistance Pro¬ 
gram No. 18 358. National Institute* of 
Health.) 

Dated: January 7. 1977. 

SUZANNE L FREMEAU, 

Committee Management Officer . 
National Institutes of Health. 

[ PR Doc.77-1263 Filed 1-13-77,8 45 am] 


NUTRITION STUDY SECTION 
Meeting and Workshop 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the Nutri¬ 
tion Study Section. Division of Research 
Grants, February 22-25, 1977, Kenwood 
Country Club, Bethesda, Maryland 20034. 

This meeting will be open to the public 
on February 22 from 7:00 pjn. to 8:00 
p.m. to discuss administrative details re¬ 
lating to Study Section business. It will 
also be open on February 23 from 1:30 
pjn, to adjournment for a Workshop on 
Nutrition and Immunology sponsored by 
the 8tudy Section which will be held at 
the National Institutes of Health. Con¬ 
ference Room 4, Building 31, Bethesda. 
Maryland. Attendance by the public will 
be limited to space available. 

In accordance with provisions set forth 
in Sections 552<b) <4), 552(b) (5) and 552 
<b(6). Title 5, XJJS. Code and Section 10 
id) of Pub. L 92-463. the meeting at the 
Kenwood Country Club will be closed to 
the public on February 22 from 8:00 p.m. 
until adjournment, on February 23 from 
8:30 &jn. to 12:00 noon and on February 
24-25 from 8:30 ajn. to adjournment for 
the review, discussion and evaluation of 
individual initial pending, supplemental 
and renewal grant applications. The 
closed portion of the meeting Involves 
solely the internal expression of views 
and judgments of committee members on 
individual grant applications containing 
detailed research protocols, designs, and 
other technical Information; financial 
data, such as salaries; and personal In¬ 
formation concerning individuals asso¬ 
ciated with the applications. 

Mr. Richard Turlington, Chief. Grants 
Inquiries Office of the Division of Re¬ 
search Grants, Westwood Building. 
Room 448, National Institutes of Health. 
Bethesda. Maryland 20014, telephone 
301/496-7441, will furnish summaries of 
the meeting and rosters of committee 
members. Dr. John R, Schubert. Execu¬ 
tive Secretary. Room 204, Westward 
Building. Bethesda, Maryland 20014, 
telephone 301/496-7286. will furnish sub¬ 
stantive program Information. 

(Catalog of Federal Domestic Aaslutanc t 
Program No. 13 848. National Inutitutoe of 
Health. DHEW.) 

Dated: January 7. 1977. 

Suzanne L. Fremeau. 

Committee Management Officer. NIH. 

I PR Doc 77-1262 Filed 1-13-77:8:45 am) 

PLANNING SESSION FOR A WORKSHOP 

ON GENETICS-EPIDEMIOLOGY CANCER 

RISK ASSESSMENT METHODS 

Meeting 

Notice is hereby given of the "Plan¬ 
ning Session for a Workshop on Genet- 
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ics-Epidemiology Cancer Risk Assess¬ 
ment Methods" sponsored by the Division 
of Cancer Research Resources and Cen¬ 
ters. National Cancer Institute to be held 
February 8, 1977, at the Landow Build¬ 
ing, 7910 Woodmont Avenue, Conference 
Room C-418. Bethesda. Maryland 20014 
This meeting will be held from 8:30 
AJC to 5:00 PM. and will be open to the 
public. Attendance by the public will be 
limited to space available. 

Dr. Genrose Copley, Program Director 
for Epidemiology. Division of Cancer Re¬ 
search Resources and Centers. 5333 
Westbard Avenue. Westwood Building 
Room 854, Bethesda, Maryland, 20016. 
Tel. A 7 C (301) 496-7805, will provide ad¬ 
ditional Information. 

Dated: January 10. 1977. 

Suzanne L. Fremeau, 
Committee Management Officer. 

National Institutes o) Health 
|FR Doc.77-1260 Filed 1-18-77:8:46 am| 


Public Health Service 
COAL MINE HEALTH 

Availability of Roentgenograph ic 

Interpretation Proficiency Examination 

Notice is hereby given that the Na¬ 
tional Institute for Occupational Safety 
and Health (NIOSH) has developed, and 
Is now* prepared to administer to quali¬ 
fied physicians, an Improved proficiency 
examination for roentgenograph 1c in¬ 
terpreters of chest roentgenograms made 
under the authority of section 203 <u) of 
the Federal Coal Mine Health and Safe¬ 
ty Act of 1969 (30 U.6.C. 843(a)) and 
Part 37 of Title 42. Code of Federal Reg¬ 
ulations. 

Section 37.50 of the regulations pro¬ 
vides that only phsicians who regularly 
read chest roentgenograms and who 
have demonstrated proficiency in apply¬ 
ing the ILO-U/C 1971 International 
Classification of Radiographs of the 
Pneumoconioses shall be permitted to 
participate In the program, and that all 
Interpreters, whenever interpreting chest 
roentgenograms made under the cited 
Act, shall have Immediately available for 
reference a complete set of the 21 
standard reference films for the ILO- 
U/C system obtainable from the Inter¬ 
national Labour Office in Geneva. Swit¬ 
zerland. 

Section 37.5Kb) of the regulations 
provides on opportunity for physicians 
who regularly interpret chest roentgeno¬ 
grams for pneumoconiosis to establish 
by means of a proficiency examination, 
their ability to make such Interpreta¬ 
tions with a high degree of reliability. 
Persons who take and pass this examin¬ 
ation which was developed and Is graded 
by The Johns Hopkins University, are 
described In the regulation as "Final or 
*B* readers." 

The Johns Hopkins University, under 
the sponsorship of NIOSH. has developed 
an Improved, more inclusive, proficiency 
examination covering the entire HO- 
U/C syEtem and film quality. NIOSH is 
presently developing proposed amend¬ 
ments to 42 CFR Part 37 which are ex¬ 
pected to require reeaxminatlon of all 

14, 1877 

















NOTICES 


Final or ‘B‘ reader* using the iiupioved 
proficiency examination. In the Interim. 
NTOSH Is offering physicians who qualify 
the opportunity to take the new exami¬ 
nation prior to its being required by the 
regulations. The examination will be 
• inducted under the supervision of 
NIOSH and graded by The Johns Hop¬ 
kins University. Those who receive a 
passing grade will be placed on a list of 
interpreters of chest roentgenograms 
who have successfully completed the ex¬ 
amination. This list will be made avail¬ 
able to coal mine operators, and to other, 
on request. Each participant will be sent 
a copy of the report from The Johns 
Hopkins University on his or her profi- 
riency and any suggestions for improve¬ 
ment. Those who receive a passing grade 
will not be required to reestablish their 
proficiency when the regulations are 
amended and will receive a letter from 
NIOSH to that effect. 

Duly licensed practitioners who wish 
to participate in the proficiency exami¬ 
nation should write or telephone the Re¬ 
ceiving Center Section of the Appala¬ 
chian Laboratory for Occupational 
Safety and Health. P.O. Box 4258. 
Morgantown. WV 26505. telephone: 
<304) 599-7301, for a copy of an appli¬ 
cation tPbrm CDC/NIOSH<M> 2.12> 
and for a copy of the "Instructions to 
Accompany Roentgenographic Interpre¬ 
ter Proficiency Examination/* Upon re¬ 
turn of an executed application, the Re¬ 
ceiving Center will schedule the time 
and place for the examination which 
generally requires a working day to com¬ 
plete. 

Date: January* 6.1977. 

John P. PntKLVS. 
Director, National Institute for 
Occupational Safety and Health . 

!FR Doc 77-1225 Filed 1-13 77:8 45 am) 

Office of Education 
CAREER EDUCATION PROGRAM 
Notice of Correction 

On January 11. 1977 the notice of clos¬ 
ing date for receipt of applications for 
the Career Education Program was pub¬ 
lished (42 PR 2358). The closing date of 
March 10, 1977 and the postmark date 
of March 7, 1977 were in error. This cor¬ 
rection notice changes the closing date 
for receipt of applications to March 15, 
1077 and the postmark date to March 10, 
1977. 

Dated: January It, 1977. 

(Catalog oi Federal Domestic Ambiance No. 
13 564 Career Education Program* 

Edward Ac or auk. 

U S . Commissioner of Education. 

IFR Doc.77-1383 Filed 1-18*77:8:45 ami 


NATIONAL CENTER FOR EDUCATION 
STATISTICS 

Comment* on Collection of Information 
and Data Acquisition Activity 

Pursuant to section 406«'g) <2 mb>. 
General Education Provisions Act. notice 
is hereby given as follows: 

FEDERAL 


The U S. Office of Education has pro¬ 
posed collections of information and data 
acquisition activities which will request 
information from educational agencies 
or Institutions. 

The purpose of publishing this notice 
in the Frdkral Register Is to afford each 
educational agency or institution subject 
to a request under the proposed collection 
of information and data acquisition ac¬ 
tivities and their representative organi¬ 
zations an opportunity, during a 30-day 
period before transmittal to the Director 
of the Office of Management and Budget, 
to comment to the Administrator of the 
National Center for Education Statistics 
on the collections of Information and 
data acquisition activities. 

Descriptions of the proposed collec¬ 
tions of Information and data acquisition 
activities follow below. 

Written comment* ou the proposed ac¬ 
tivity are Invited. Comments must be re¬ 
ceived on or before February 14. 1977. 
and should be addresed to Administra¬ 
tor. National Center for Educactlon Sta¬ 
tistics. Attn: Manager. Information Ac¬ 
quisition. Planning, and Utilization. 
Room 3001. 400 Maryland Avenue. SW, 
Washington. D.C. 20202. 

Further information may be obtained 
from Elizabeth M. Proctor of the Na¬ 
tional Center for Education Statistics. 
202-245-1022 

Dated: January IQ. 1977. 

Marie D. Eldaidce, 
Administrator, National Center 
for Education Statistics - 

DiscumoN or a Proposes Collection or 
Ixfobmatiox and Data Acq u tsi txo x Acrrxvmr 

»- title or rmoroRRs activity 

Assessment of the Statue of Marketing of 
Education Materials for the Handicapped 

a AGINCV BUREAU office 

Omce of Education. Bureau of Education 
for the Handicapped 

a AGRNCY FORM NUMBER 

OE 560. 

4 LEDtBLAUVK AUTHOR ITT IOR THU A CT IV I TT 

,4 8ec. 817. (») (1) In carrying out hU duties 
under this part, the Commissioner shall— 
(A* cooperate with, and furnish all technical 
assistance necessary, directly or by grant or 
contract, to the States in matter* relating to 
the education of handicapped children and 
the execution of the provisions of this 
part • • • 

“(C) Disseminate Information, and other¬ 
wise promote the education of all hand!- 
cappped children within the State* • • •- 
(Pub. L. 94-142, 20 US.C. 1417) 

•'Each (State) plan shall • • • set forth 

• • • a description of programs and proce¬ 
dures for • • • disseminating to teachers and 
administrators of programs for handicapped 
children significant Information developed 
from educational research, demonstration, 
and similar projects ' 4 (Pub L. 04-142 20 
useL 1418) 

3. VOLUNTARY OBLIGATORY NAT USE OF 

mrogsg 

Voluntary. 

• HOW INFORMATION To OK COLLECTED WILL 

BE USED 

To improve and further develop BEH's dis¬ 
semination strategies for disseminating In¬ 
formation about, and the products of. re- 
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search and development actu tiles to thaw 
involved in education for the handicapped 
More specifically. BRH activities lead to nu¬ 
merous products in the form of media, equip¬ 
ment. curricula, and replicable model* or 
techniques. The results of this study will 
assist BEH and the States in dcvrloping more 
specific strategies in the dissemination of 
these products to educators. 

1 . DATA ACUUIBlTtON PI AN 

a Method of collection Mali and tele¬ 
phone. 

b TUne of collection: Early Spring 1977 
c. Frequency: Single time 

a RESPONDENT* 

• Type. Educational Developers 

b. Number. 360 (sample). 

c. Estimated Average Manhours per re¬ 
spondent: 1-3. 

a. Type: Commercial Distributor*, 
b Number: 400 (Sample), 
c. Estimated Average Manhours per Re¬ 
spondent: 1-2. 

a. Type: Educational Consumers (includ¬ 
ing LEAs). 

b. Number. 800 (Sample). 

c. Estimated Average Manhour* Per Re¬ 
spondent: 1-8 

9 . INFORMATION to re coilectkd 
Commercial Distributors 

a. The characteristics of commercial sup¬ 
pliers of general and special educational ma¬ 
terials (eg., types of products). 

b. The process by which a product move* 
from the stage of an Initial Idea to that of 
distribution. 

Educational Devclojscr* 

a The categories of developers that pro¬ 
duce marketable products of use to others 
in the broad field of education for the handi¬ 
capped. 

b. The types of products that are marketed 
r How these products are promoted 

Educational Consumern 

a. How decisions to purchase materials uic 
made. 

b. Who makes the decision*. 

c. The type of Information that Is sought 
or obtained in order to carry out the decision 
process. 

DEsmimoN or a Piorosra Coiitcno* or 
Information and Data Acquisition Activ¬ 
ity 

1. TTTL* or FROFOSKD ACTIVITY 

Program Memorandum—Application. Li¬ 
brary Service* and Construction Act. Title* 

I and m 

1. AGENCY SURLAll omd 

U-8. Office of Education Bureau of Ele¬ 
mentary and Secondary Education Office of 
Libraries and Learning Resource* 

J AGSNCY FORM RDMBFB 

OE 4683 

4. LEGISLATIVE AUTIlORW. FOR T)U» ACTIVTTT 

"Any State dealring to receive a grant from 
Its allotment for the purpoeea of this title 
for any fiscal year shall. In addition to hav¬ 
ing submitted, and having fyad approved, a 
basic flute plan under section 8. submit for 
that fiscal year an annual program for li¬ 
brary service*. Such program shall • • • 
include an extension of the long range pro¬ 
gram. taking into consideration the result* 
of evaluations " (Pub. L. 91-600. Sec. 108 *jo 
US.C. 364) 

"Any State desiring to receive a grant from 
iu allotment for the purposes of this title 
for any fiscal year shall. In addition to hav¬ 
ing submitted, and lining had approved, a 
basic State plan under section 8. submit foe 

4. 19 77 
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that fiscal year an annual program lor In¬ 
ter-library cooperation* 8ucb program shall 
• • • include an extension of the long-range 
program, taking into con* Id* ration the re¬ 
sult* of evaluations.*’ (Pub. L. 91-000. See. 
809; 20 U8.C. 356o-2) 

a. voauifT/uiT/oBUGAmaT naturx or uwohm 

Required to obtain or maintain benefit*. 

«. now mronunoN to as ooiaitto wtu. 
dc ft.sen 

Determination of grant eligibility 

7. OAT* ACQUISITION Flaw 

a. Method of collection: Mail. 

b. Time of collection: Prior to beginning 
of flftoal year. 

c. Frequency: Annually. 

ft. aCSPOWDKHTS 

a. Type: State Library Administrative 
agencies. 

b. Number: Universal56). 

e. Estimated Average Manhour* per re¬ 
sponse: 30. 

a twroa nation to aa cxmjjcctko 

B&Mc State Plan Amendment*. 

Maintenance of Effort Certification 

Long-Range Program Amendment*. 

Annual Program: Name (descriptive name. 
Title I or in and project number): 

Objective*. 

Identify uoed* being met. 

Contribution to meeting goal* of Long- 
range Program. 

Legislative priorities being met. 

CharacterUUca of perrons being served 
(ethnic group, age. oocloeconomlc statu*, 
etc.). 

Dissemination potential of project (high¬ 
light unique or innovative aspects). 

Geographic location, using map where 
appropriate. 

Plan /or evaluation. 

Identification of public and non-public 
libraries, agencies, organisation* and institu¬ 
tions Involved (attach list). 

Amount and sources of fund* budgeted 

DfcftcniFTTow or a Profosxd CotumoK or 
Information and Data AcQt»wmo* Acnvmr 

t. title or rmorosxn activxtt 

Amende! Annual Program Plan for Fiscal 
Year 1978 Under Part B. Education of the 
Handicapped Act aa amended by Pub. L. M- 
142. 

3. AGKwcT/Btnuuu/ornca 

Department of Health. Education, and Wel¬ 
fare/U-8 Office of Education/Bureau of Edu¬ 
cation for the Hand)capped/D1 vision of As¬ 
sistance to States. 

ft AURWCT rOftM WVMUC* 

OB 9066. 

4. Lfcoiai^TrvK Aunioarrv roa win activitt 

Sections 612 (20 U.8C. J412) and 613 (20 
OiJ,C. 1413) of Pub. L. 94-142 commute the 
basis of authority for this activity. These 
sections are quoted below In their entirety. 
Section 612 addresses the conditions of 
eligibility a state must meet in order to 
qualify for assistance and flection 618 deals 
with State Plan requirements. 

♦•floo 612, In order to qualify for assistance 
under this port in any fiscal year, a State 
Khali demonstrate to tho Commissioner that 
the following conditions are met: 

••(1) The Slate he* in effect a policy that 
BKsureo aU handicapped children the right to 
a free appropriate public education. 

-(2) The State has developed a plan pursu¬ 
ant to section 613(b) In effect prior to the 
date of the enactment of the Education for 


All Handicapped Children Act of 1975 and 
submitted not later than August 21, 1975, 
which will be amended ro as to comply with 
the provisions of this paragraph. Each auoh 
amended plan ahall set forth In detail the 
policies and procedures which the State will 
undertake or has undertaken In order to 
assure that— 

**(a) There Is established (1) a goal of 
providing full educational opportunity to all 
handicapped children. (II) a detailed time¬ 
table for accomplishing such a goal, and (Hi) 
a description of the kind and number of facil¬ 
ities, personnel, and service* necessary 
throughout the State to meet such a goal; 

“(B) A free appropriate public education 
will he available for all handicapped children 
between the ages of three and eighteen with¬ 
in the State not later than September I, 
1978, and for all handicapped children be¬ 
tween the ages of three and twenty-one 
within the State not later than Septem¬ 
ber 1, 1980. except that, with respect to 
handicapped children aged three to five and 
aged eighteen to twenty-one, inclusive, the 
requirements of this clause shall not be 
applied In any State If the application of 
such requirement* would be Inconsistent 
with State lew or practice, or the order of 
any court, respecting public education with¬ 
in such age group* in the 8tate; 

••(C) All children residing in the State 
who are handicapped, regardless of the se¬ 
venty of their handicap, and who are In need 
of special education and related service* are 
Identified, located, and evaluated, and that 
a practical method U developed and imple¬ 
mented U> determine which children are 
currently receiving needed special educa¬ 
tion and related service* and which children 
are not currently receiving needed special 
education and related service*. 

**(D) Policies and procedure* are estab¬ 
lished In accordance with detailed criteria 
prescribed under section 617(c); and 

**(E) The amendment to the plan sub¬ 
mitted by the State required by this section 
shall be available to parents, guardians, 
and other members of the general public 
at least thirty days prior to the date of 
submission of the amendment to the Coin- 
tnUwiouer. 

"(3) Tho State has established priorities 
for providing a free appropriate public edu¬ 
cation to all handicapped children, which 
priorities shall meet the timetables set forth 
in clause IB) of paragraph (2) of thia sec¬ 
tion. first with respect to handicapped chil¬ 
dren who are not receiving an education, 
and second with respect to handicapped 
children, within each disability, with the 
most severe handicaps who are receiving an 
inadequate education, and has made Ade¬ 
quate progr ess In meeting the timetable* 
aet forth In clause (b) of poor graph (2) of 
this section. 

**(4) Each local educational agency in tho 
State will maintain records of the individu¬ 
alised education program for each handi¬ 
capped child, and such program shall bo 
established, reviewed, and revised as pro¬ 
vided in section 614(a)(5). 

"(6) The State has established (A) pro¬ 
cedural safeguards as required by section 
616, (B) procedure* to assure that, to the 
m&xtmum extent appropriate, handicapped 
children. Including children In public or 
private Institutions or other care facilities, 
are educated with children who are not 
handicapped, and children from the regular 
educational environment occurs only when 
the nature or severity of tho handicap is 
such that education in regular classes with 
the use of supplementary aids and service* 
cannot bo achieved satisfactorily, and (C) 
procedure* to assure that testing and eval¬ 
uation materlala and procedures utilised for 


the purpose of evaluation and placement pi 
handicapped children will be selected and 
administered so as not to be racially or 
culturally discriminatory. Such materials <<r 
procedures shall be provided and admknir. 
tered in the child's native tangunge or moth 
of communication, unless it clearly la not 
feasible to do so. and no single procedure 
shall be tho sole criterion for determine ig 
an appropriate educational program for n 
chUd. 

“(6) The fltato educational agency ah*;: 
be responsible for assuring that the require 
menu of this port are carried out and that 
all educational programs for handicapped 
children within the State. Including all such 
programs administered by any other Slats rsr 
local agency, will be under the general super¬ 
vision of the persons responsible for educa¬ 
tional programs for handicapped children in 
the flute educational agency and s h all ran 
education standards of tho State educational 
agency. 

~(7) The State shall Moure that (A) in 
carrying out the requirement* of this Motion 
procedures are established for consultation 
with individuals involved in or concerned 
with the education of handicapped children 
Including handicapped Individual* and par 
rot* or guardians of handicapped children 
and (B) there ore public bearings, adequate 
notice of such hearing* and an opportunity 
for comment available to the general public 
prior to adoption of the policies, program 
and procedures required pursuant to the pri 
vision* of this section and section 6)3. 

"Sec. 613. (a) Any State meeting the eli¬ 
gibility requirements set forth In section 6U 
and desiring to participate In the program 
under thl* part shall submit to tho Con; 
midsioner, through 1U State educations 
agency, a State plan at such time. In such 
manner, and containing or accompanied b> 
such information, os he dee me necoseor 
Each such plan shall— 

M (l) Set forth policies and procedure*, de 
signed to assure that funds paid to the suu 
under this part will be expended In flooord 
a nee with the provision* of this part, with 
particular attention given to the provisioi 
of sections 611(b). 611(c), 611(d), 0)2(2 
and 612(3); 

M (2) Provide that programs and proci 
dure* will be established u> assure that fund' 
received by the Stale or any of Its politics' 
subdivisions under any other Federal pn 
gram. Including section 121 of the Elcni* n 
tary aud Secondary Education Act of 19tl < 
(20 UB.C. 241C-2). section 306(b) (8) of «uct 
Act (20 UAC. 844a(b) (8) or Its succeed ' 
authority, and section 122(a)(4)(B)) of tin 
Vocational Education Act of 1963 (20 UJB-C’ 
1262(a) (4) (B)). under which there is speciDr 
authority for Uie provision of aMdstanoe for 
the education of handicapped children, win 
be utilized by the State, or any of its politica l 
subdivision* under any other Federal pro- 
wlth the goal of providing a free approprn« > 
public education for all handicapped chi’ 
dren. except that nothing in this clause sha 
be construed to limit the specific require 
menta of the lava governing such Fbdrrat 
programs; 

"(3) 8et forth, consistent with the pui 
pose* of this Act, a description of progrnn 
and procedures for (A) the development am 
Implementation of a comprehensive syttet 
of personnel development which shall induct* 
the Inservioe training of general and sped a 
educational Instructional and support per¬ 
sonnel, detailed procedure* to swmre that aU 
personnel neowwary to carry out the purport 
of this Act are appropriately and adequate! y 
prepared and trained, fluid effective ptocc- 
d\irc* for acquiring and disseminating U> 
teachers and administrators of program* fo* 
handicapped children JdgnMlcAu* Information 
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derived from oducaUooal ret»r ch. demon- 
uirmUon, and similar project*, and (B) Adopt¬ 
ing where appropriate. promising educa¬ 
tional practice* and materials development 
'hrough such projects; 

*•(4) Set forth policies and procedures to 
assure— 

**<A) That, to the extent consistent with 
the number and location of handicapped 
children In the State who are enrolled In 
private elementary and secondary schools, 
provision is made for the participation of 
Aich children In the program assisted or car¬ 
ried out under this part by providing for such 
children special education and related serv¬ 
ices; and 

"(8) That ill handicapped children In 
private schools and facilities will be provided 
rpectal education and related services <in 
conformance with an individualized educa¬ 
tional program a* required by tills part) at 
no coat to ihclr parent* or guardian, if auch 
children are placed in or referred to auch 
schools or facilities by Uie State or appro¬ 
priate local educational agency as the mean** 
of carrying out the requirement* of this part 
•ft any other applicable law requiring the 
provision of special education and related 
services to all handicapped children within 
Auch State, and (II) In all such instances the 
State educational agency shall determine 
whether such schools and facilities meet 
tandards that apply to State and local edu¬ 
cational agencies and that children so served 
have ail the right* they would have if served 
by such agencies; 

'*(5) Set forth policies and procedures 
which assure that the State shall neck to 
recover any fund* made available under thin 
part for services to any child who is deter¬ 
mined to be erroneously classified as eligible 
to be counted under section fliltai or sec¬ 
tion 61 Md); 

"(6) Provide satisfactory assurance Miai 
the control of fund* provided under this part, 
and title to property derived therefrom, fhalt 
be in a public agency for the uses and pur¬ 
poses provided In this part, and that * public 
agency will administer such fund* and prop¬ 
erty; 

’*(7) Provide for (A) making such report* 
in such form and containing such informa¬ 
tion as the Commissioner may require to 
»‘arry out his functions under tbu part, and 
| B) keeping such records and affording such 
access thereto as the Commissioner may 
nod necessary to assure the correctness and 
verification of such report* and proper dis- 
butagmmi of Federal funds under this part; 

’(®) Provide procedures to assure that final 
sctlon with respect to any application sub¬ 
mitted by a local educational agency or an 
intermediate educational unit Khali not be 
taken without first affording the local ©du¬ 
rational agency or intermediate educational 
unit Involved reasonable notice and oppor¬ 
tunity for a hearing; 

“(0) Provide aatufactory assurance that 
Federal funds made available under this part 
A) will not be commingled with State funds, 
and (B) will be so used as to supplement and 
uurreaae the level of State and local fund* 
upended for the education of handicapped 
‘ hlldren and In no caae to supplant such 
State and local funds, except that, where the 
state provides dear and convincing evidence 
that all handicapped children have available 
to them a free appropriate public education, 
the Commissioner may waive In part the re¬ 
quirement of this clause if he concurs with 
the evidence provided by the State; 

"(10) Provide consistent with procedures 
prescribed pursuant to section 617(a)(3), 
»wtlKfactory asHttrano* that auch fiscal control 
*nd fund accounting procedures wilt be 
adopted as may be necessary to assure proper 
disbursement of, and accounting for. Fed¬ 


eral funds paid under this part to the State, 
including any such funds paid by the State 
to local educational agencies and interme¬ 
diate educational units; 

"(11) Provide for procedure* for evaluation 
at least annually of the effectiveness of pro¬ 
grams in meeting the educational need* of 
handicapped children (including evaluation 
of Individualized education program), in ac¬ 
cordance with such criteria that the Com¬ 
missioner shall prescribe pursuant to section 
617; and 

*‘(12) Provide that the State has an ad¬ 
visory panel, appointed by the Governor or 
any other official authorized kinder state law 
or ooncorned with the education of handi¬ 
capped children. Including handicapped in¬ 
dividual*. teachers, parents or guardian* of 
handicapped children. State and local educa¬ 
tion officials, and administrators of program* 
for handicapped children, which (A) advise* 
the State educational agency of unmet need* 
within the State In the education of handi¬ 
capped children. (Bi comments publicly on 
any rule* or regulations proposed for Issu¬ 
ance by the State regarding the education of 
handicapped children and the procedures for 
dlKttibutton of fund* under this part, and 
(C) a*al*tM the State in developing and re¬ 
porting such data and evaluations as may 
assist the Commissioner in the performance 
of hi* responsblUtle* under section 618. 

•*(b) Whenever a State educational agency 
provides free appropriate public education 
for handicapped children, or provides direct 
services to such children, such State educa¬ 
tional agency shall include, as part of the 
State plan required by subsection (a) of 
this section, such additional owuirances not 
specified in subaecttou (a) as are contained 
in section 614(a). except that funds available 
for the provision of such education or serv¬ 
ices may be expended without regnal to the 
provision* relating to excess costs in sec¬ 
tion 6!4<ai 

-(c) Tho Commissioner shall approve any 
State plan and any modification thereof 
which— 

"( I) Is submitted by a State eligible In ac¬ 
cordance with section 012; and 

*■(2) Meet* the requirements of subsection 
<a) and subsection (b). 

The Commissioner shall disapprove any 
State plan which does not meet the require¬ 
ment* of the preceding sentence, but shall 
not finally disapprove a State plan except 
after reasonable notice and opportunity for a 
hearing to the State.*' 

a. VOK.UNTAAY C>»I.ICATOftY JCATlHIE Or XVJSPON&K 

Required to obtain benefits 

S HOW INFORMATION TO UK COU^CTXO Will BE 
t;&&> 

Program Management. The State Annual 
Program Plan Is the application submitted 
to the CommlsHioner of Education from each 
State desiring to receive grant* under Part B 
of the Education for All Handicapped Chil¬ 
dren Act of 1075. The Information requested 
I* divided into three major sections; Sub¬ 
mission statements and assurances, narra¬ 
tive description* of State policies and proce¬ 
dure* for Implementation of Pub. L. 04-142, 
and statistical requirement*. (See 0 below 
far more specific detail* for these sections ) 

The submission statement* and certifica¬ 
tion by the officer of the State educational 
agency iSEA) authorized to submit the plan 
and by the Stale Attorney Oeneral shows: 

(1) The plan has been adopted by the SEA, 

(2) that the plan will be the basis for op¬ 
eration and administration of the activities 
to be carried out in that State as required 
under Part B of 04-142. (3) that the SEA 
haa authority under State law to submit the 
plan and to administer or to supervise the 


administration of the plan, and (4) that all 
plan provision* are consistent with State law 
(Regulations 121a 12). 

The information will be used as the bast* 
for determining (l) compliant© during site 
visits, (2) grant eligibility for each State, and 

(3) the kind of technical assistance that may 
be needed The information will also be used 
to identify State and national needs on facil¬ 
ities and service* required to meet the full 
appropriate public education goal for handi¬ 
capped children (Pub. L, 94-142. Sec. 613(a) 
(12)( A)); and to •'provide to the appropriate 
committees of each House or Congress and 
to the general public • • • programmatic 
information • • • (Pub. L. 94-142. Sec. 618 
(b)(1)). 

In summary, the information collected will 
bo primarily used for determination of grant 
award, compliance enforcement, account¬ 
ability to the Commissioner and technical 
assistance requirement* (Sec 613(a) and 616 
of Pub L. 94-142). 

V, OATA ACQUISITION PLAN 

a. Method of collection; By mall 

b Time of collection: Spring 

c Frequency: Annually 

S. SnrOKDEHTS 

a Type: Btate Education Agencies 

b. Number: Universe. 

e Estimated average man-hours per re¬ 
spondent: 120 hour* 

t» INFOS MATfON TO BE roU.ZCTXD 

The information will he collected from the 
State Education Agencies in the form of (I) 
assurance*. (2) narrative descriptions of 
State policies and procedure*, and (3) 
statist Ural Information. 

Under the authority of Pub. L. 94-142. the 
assurance section will consist of a set of 
statement* to be signed by an authorized 
official of the State Education Agency certi¬ 
fying that all of the assurances listed will 
be met within the State. No further Inform* - 
uon will be sought from the States In the 
area of these assurance*. 

The narrative description of the annual 
program plan requires description* of State 
policies and procedure* for implementation 
of the Act. Under the authority of Pub L 
94-142. each annual program plan must in¬ 
clude policies and procedure* which: 

1. Insure public hearings, adequate no¬ 
tice of auch hearing*, and an opportunity 
for comment prior to the adoption of the an¬ 
nual program plan. (8ee. 612(7) (B). Reg 
121 * 20 ). 

2. Show that the State bui in effect a policy 
which Innures that all handicapped children 
have the right to a free appropriate public 
education. (Sec 612(1). Reg 121a2l. 121 
A22). 

3. Describe the kind and number of facili¬ 
ties. personnel, and services necessary 
throughout tho State to meet the goal of 
providing full educational opportunity for 
all handicapped children (See 612(2)(A) 
OH). Reg. 12la26). 

4. Insure* that each SEA and local edu¬ 
cation agency LEA shall uae fund* under 
Part B of the Act (1) to provide free ap¬ 
propriate public education to handicapped 
children who are not receiving any educa¬ 
tion. and (2) to provide free appropriate 
education to handicapped children within 
each disability with the moot severe handi¬ 
cap* who are receiving some but not all of 
tho special education and related service* 
needed. (Sec. 612(3), Reg 121a *7) 

5. Insure that ail handicapped children, 
regardless of the severity of their handicap, 
and who are In need of special education 
and related services are identified, located, 
and evaluated (Sec. 612(2) (c). Reft 121 a 26). 

\ 
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6. Show that each local educational agen¬ 
cy In the State maintains record* of the 
individualized education program for each 
handicapped child. (Sec. 012(4), Reg- 
121* 30, 121*222-121* 226). 

7. Show that each State and local educa¬ 
tion agency Khali provide procedural nofe- 
guorda to handicapped children and their 
parents with rcapect to the provtalon of 
a free appropriate public education. (Sec. 
612(6) (A), 121*404. 121* 405, 121a 400) 

6. Insure (1) that to the extent appropri¬ 
ate, handicapped children. Including chil¬ 
dren In public or private Institution* or 
other care facilitie*. are educated with chil¬ 
dren who are not handicapped, (2) and 
that special cIakkc*. separate schooling or 
other removal of handicapped children from 
the regular educational environment occur* 
only when the nature or aeverity of the 
handicap la such that education in regular 
closses with the uae of supplementary aids 
and services cannot be achieved satisfac¬ 
torily. (Sec. 612(6) (B), Reg !21a.32. 
121*440-121*442). 

0. Insure that testing and evaluation ma¬ 
terial* and procedures used for the purposes 
of evaluation and placement of handicapped 
children must be selected and administered 
so as not to be racially or culturally dIncrim¬ 
inatory. (Sec. 612(6) (c), Reg 12la.3S, 
131a.430-121a.432) 

10. Insure the development and Imple¬ 
mentation of a comprehensive nyviem of per¬ 
sonnel development. (8ec. 613(a) (3) Reg. 
131i% 203 121*267. 121* 240) 

11. Ta*ure that provision I* made for the 
participation of those children In the pro¬ 
gram assisted or carried out under Part B 
of Pub. L. 94-142 by providing for those chil¬ 
dren who are enrolled In regular or special 
private school*, special education and related 
service*. (8ec 613(a)(4)(A). Reg I2la.4l. 
121a.300-121a.30tf) 

12. Insure that a handicapped child who 
Is placed In or referred to a private school 
or facility by the 8EA or I>KA (1)1* provided 
special education and related service*. (2) 
has all of the rights of a handicapped child 
who la served by a public agency. (Sec. 613 
(a)(4)(B). Reg. 121a.320-12U.824 1 

13. Insure that the State seeks to recover 
any funds provided under Part B of the Act 
for servicct* to a child who Is determined to 
be erroneously classified as eligible to be 
counted. (Sec. 613(a)(6), fteg. 12U.42). 

14. Insure that the SKA does not tAke any 
final action with respect to an application 
submitted by a LEA before giving the LKA 
reasonable notice and an opportunity for a 
bearing (8ec. 618(a)(8). Reg. 12U.45). 

16. Include Information about the State's 
u«o of EHA B fund* (Sec. 611 <b) (c) (d>, Reg. 
121*40). 

16. The SEA follow* In Insuring the SEA'* 
and USA's are (1) effectively implementing 
the procedural aafeguard*. and (2) u«dng 
Part B funds properly and efficiently (Sec 
612(6). Reg I21*.35(a) (b) ). 

17. Include a description of direct service* 
the SEA will provide <8ec. 614(d), Beg 
121a 40(b)). 

18. The SEA follows to inform each State 
and local agency of it* responsibility for In¬ 
suring effective implementation of procedural 
safeguards for the handicapped children 
served bv that State or local agency. (Sec 
612(6). Reg 121a86) 

10 Provide for evaluation of the effective¬ 
ness of programs In meeting the educational 
needs of handicapped children (Sec. 618(a) 
(If). Reg. 131a 47). 

All of the above policies and procedure* are 
necessary to show that the State* are (1) eli¬ 
gible to receive a grant award, and (2) to be 
in compliance with Pub. L 84-142 and Sec¬ 
tion 64)4 of the Rehabilitation Act of 1073 


The statistical information section of the 
annual program plan requires such data m 
the number of handicapped children (by 
8t*te and disability) who require special 
education and related services; the number 
of handicapped children (by State and dis¬ 
ability) who arc and who are not receiving 
a free appropriate public education; the 
number of handicapped children (by State 
and disability) participating In regular edu¬ 
cational program*, separate classes or sepa¬ 
rate school* or otherwise removed from the 
regular classroom; the number of handi¬ 
capped children (in each State) who are and 
who are nst receiving a free appropriate pub¬ 
lic education In public or private Institu¬ 
tions; and the number of pcr>-otmel (by dis¬ 
ability category) employed In the education 
of handicapped children and the estimated 
number of additional penxmnci needed to 
carry out the policy entabllshed In Pub. L. 
84 142 (618(b)(1) (A-F33) ) . 

|FR Doc.77-1211 Piled 1-13 77;8:45 am| 


NATIONAL STUDY COMMISSION ON 
RECORDS AND DOCUMENTS OF 
FEDERAL OFFICIALS 
MEETING 

Pursuant to Subsection 10(a) of the 
Federal Advisory Committee Act. Pub. L. 
92-403. notice is hereby given that the 
National Study Commission on Records 
and Documents of Federal Officiate will 
meet on January 24, 1977 at 9:30 a.m., at 
the Association of the Bar of the City of 
New York, 42 West 44th 8treet. New 
York, N.Y. 

Purpose: The Commission was estab¬ 
lished under Title n of the Presidential 
Recordings and Materials Preservation 
Act (Pub. L. 93-520; 88 Stat. 1698; 44 
U.8.C. 3315 et sen.) to study problems in¬ 
volving the control, disposition, and 
preservation of records and documents 
produced by or on behalf of Federal of¬ 
ficiate. 

Agenda: The purposes of the meeting 
include a review of the recently con¬ 
cluded public hearings and panel discus¬ 
sions and of the research and back¬ 
ground material produced for the Com¬ 
mission. Preliminary policy decisions and 
relevant constitutional questions win 
also be reviewed. 

The meetings will be open to the pub¬ 
lic. Individuate are welcome to attend to 
the extent of available space. 

Dated: January* 3.1977. 

Herbert Brownell. 

Chairman. 

|FK Do«.77-12O0 Piled 113~77;8:45 ami 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance 
Administration 

l FDA A 3018 EM; Docket No NFTX385I 

ARKANSAS 

Amendment to Notice of Emergency 
Declaration 

Notice of Emergency for the State of 
Arkansas, dated December 3, 1976, U 


hereby amended to include the follow¬ 
ing county among those counties deter¬ 
mined to have been adversely affected by 
the catastrophe declared an emergent 
by Uie President in hte declaration of De¬ 
cember 3. 1976. and to moke emergency 
assistance available to this additional 
county effective the date of this amende 
Notice: 

Tho County of; Van Buran, 

(Catalog of Federal Domestic AmtuUrur 
No 14.701, Diaadter A*d*t*nce.) 

Dated: January 0,1977. 

William E. Crockett, 
Deputy Administrator , Federal 
Disaster Assistance Adminis¬ 
tration. 

(FR Doc.77-1267 Filed l-l$-77;8:45 am I 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

OUTER CONTINENTAL SHELF OIL AND 
GAS LEASING 

Proposed OCS Planning Schedule 

Pursuant to the Outer Continental 
Shelf Lands Act (67 8taL 402; 43 UJB.C 
1331 ct seq.) an d the regulation* tasueti 
thereunder (43 CFR 3301.2) an Outer 
Continental Shelf (OCS) proposed oil 
and gas lease planning schedule Is her* - 
by announced by the Bureau of Land 
Management. This proposed schedule 
updates and revises the schedule issued 
in June 1975. 

This schedule includes twenty-five 
sales through year-end 1980: six sale 
in the Gulf of Mexico OCS, three sale* 
in the Pacific OCS. seven sales in the At¬ 
lantic OC8 and nine sales In the Alas¬ 
kan OCS. It proposes second sales in 
former frontier areas where an initial 
sale has been held or planned. All salt 
included on the schedule are subject to 
deletion or rescheduling. 

Copies of the Proposed OCS Plannit 
Schedule may be obtained from <1) Do 
rector. Bureau of Land Managemcni 
(Attn: 130). Washington. D.C. 30240 
<2) Manager. New York OCS Office, Bu 
reau of Land Management, 6 World 
Trade Center, Suite GOOD. New York 
New York 10048, (3) Manager. Alaska 
OC8. Office, Bureau of Land Manor* 
menu 800 A Street, P.O. Box 1159, An¬ 
chorage, Alaska 99510, (4) Manage: 
New Orleans OCS Office, Bureau of Land 
Management. Hale Boggs Federal Build 
ing, 600 Camp Street, Suite 841. New 
Orleans, Louisiana 70130, (5) Manager 
Pacific OCS Office, Bureau of Land 
Management, 300 North Angeles Stree’ 
Room 7127, Los Angeles, California 
90012, 

Curt Berklund, 

Director. 

Bureau of Land Management 
Approved: January 7.1977. 

Thomas 8. Klepte, 

Secretary of the Interior. 
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NOTICES 


Office of the Secretary 

IINT FR8 77-aj 

PROPOSED LIVESTOCK GRAZING PRO¬ 
GRAM FOR THE CHALUS PLANNING 
UNIT. CUSTER COUNT*, IDAHO 

Availability of Final Environmental 
Statement 

Pursuant to Section 102(2X0 ot the 
National Environmental Policy Act of 
1969. the Bureau of Land Management, 
Deportment of the Interior, has prepared 
a final environmental statement for pro¬ 
posals to manage domestic livestock 
grazing on national resource/lands in the 
Challls Planning Unit In Custer County, 
Idaho. 

The environmental statement con¬ 
siders the Impacts of Implementing allot¬ 
ment management plans for the control 
and management of domestic livestock 
grazing on national resource lands. The 
Bureau has determined that as a result 
of public review and comment on the 
environmental statement, additional 
data and planning are required before 
final decisions on implementing Intensive 
livestock grazing In the Chain* Unit are 
mAdc. After necessary data Is collected 
and planning completed, a supplemental 
environmental statement will be pre¬ 
pared. 

Copies of the final environmental 
statement are available for Inspection at 
tho following locations: 

Idaho BtAtG Officio, Bureau of Land Manage¬ 
ment, Room 398. Federal Building. WO 
West Fort 8trect. Boise, Idaho 83724 
Salmon District Office. Bureau of Land Man¬ 
agement. P.O- Box 430. Salmon. Idaho 
83467. 

Office of Public Affairs. Bureau of Land Man¬ 
agement. Room 662S. Interior Building. 
18th and C Streets. NW . Washington. DC 
20240 

Limited copies of this final environ¬ 
mental statement are available upon re¬ 
quest to the Idaho Slate Director at the 
above address. 


Ronald O. Coleman. 
Assistant Secretary 

of the Interior. 

|PR Doc.77-1206 FH«1 1-13-77:8:46 am ) 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 

ADVISORY COMMITTEE ON JOINT BOARD 
ACTUARIAL EXAMINATIONS 

Meeting 

Notice la hereby gtven that the Ad¬ 
visory Committee on Joint Board Actu¬ 
arial Examination* will meet in the Con¬ 
tinental Plaza Hotel, North Michigan at 
Delaware. Chicago, Illinois on January 
28, 1977 at 9:00 a m. 

The purpose* of the meeting ore to 
discuss topic* which may be covered by 


the Joint Board's examination* In actu¬ 
arial mathematic* and methodology re¬ 
ferred to in Title 29 U.8. Code. Section 
1242(a) (1) (B). to prepare recommended 
questions for such examination* and to 
review other actuarial examinations in 
order to make recommendations regard¬ 
ing such examinations' adequacy to dem¬ 
onstrate the education and training in 
actuarial mathematics and methodology 
required for enrollment by Title 20 U.8. 
Code, Section 1242(a)(1) 

A determination as required by Section 
10(d) of the Federal Advisory Committee 
Act <Pub. L. 92-463) has been made that 
this meeting is for the purpose ol con¬ 
sidering matters falling within the ex¬ 
emption to public disclosure set forth in 
Title U8. Code. Section 552(b)(6), and 
that the public interest require* such 
meeting be closed to public participa¬ 
tion. 

L eslie 8. Siiaitro. 

Advisory Committee Manage- 
ment Officer . Joint Board for 
the Enrollment of Actuaries 
|KK Doc.77-1269 Filed 1-13-77;8:4B am I 


OFFICE OF SCIENCE AND 
TECHNOLOGY POUCY 


INTERGOVERNMENTAL SCIENCE. ENGI¬ 
NEERING AND TECHNOLOGY ADVISORY 
PANEL 

Meeting Change 


The time of the Intergovernmental 
Science. Engineering and Technology 
Advisory Panel meeting, previously an¬ 
nounced for 9:30 to 11:00 am.. January 
21.1977, has been changed to 2:00 to 4:00 
pjn , January 21. 1977. The notice of thi* 
meeting w ns previously published in the 
January 5. 1977, Federal Recwtek. Vol¬ 
ume 42, Number 3. page 1085, FR Doc 
77-378. All other information related to 
this meeting announcement remains a* 
originally published 


William J. Montgomery. 

Executive Officer. 


|FR Doc.77-1210 Filed 1 13 77:8:45 am| 


DEPARTMENT OF LABOR 


Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS 
COMPETITION DETERMINATIONS UN- 
DFR THE RURAL DEVELOPMENT ACT 


Applications 

The organizations listed in the attach¬ 
ment have applied to the Secretary of 
Agriculture for financial assistance in the 
form ol grants, loans, or loan guarantees 
In order to establish or improve facilities 
at the locations listed for the purposes 
given in the attached lists The financial 
assistance would be authorized by the 
Consolidated Farm and Rural Develop¬ 


ment Act, as amended, 7 U6C 1924«b 
1932, or 1942(b). 

The Act requires the Secretary' of La¬ 
bor to determine whether such Federal 
assistance is caculatcd to or is Ukely to 
result in the transfer from one area to 
another of any employment or busine. s 
activity provided by operations of the 
applicant. It is permissible to assist the 
establishment of a new branch, affiliate 
or subsidiary, only if this will not result 
in Increased unemployment in the plac e 
of present operation* and there is no rea¬ 
son to believe the new facility is bcln 
established with the intention of closim: 
down an operating facility. 

The Act also prohibits such assistant* 
if the Secretary of Labor determines the' 
it is calculated to or Is likely to tt suit 
in an increase in the production of good 
materials, or commodities, or the avail * 
ability of services or facilities in the are., 
when there is not sufficient demand for 
such goods, materials, commodities, serv¬ 
ices, or facilities to employ the efficient 
rapacity of existing competitive com 
mercial or industrial enterprises, unitv 
such financial or other assistance will not 
have an adverse effect upon existing com* 
pctltive enterprises in the area. 

The Secretary of Labor's review amt 
certification procedures arc set forth itl 
29 CFR F*art 75. In determining whether 
the application* should be approved or 
denied, the Secretary will take into con¬ 
sideration the following factors: 

1. The overall employment and unem¬ 
ployment situation in the local area in 
which the proposed facility will be lo¬ 
cated. 

2. Employment trenu* in the same in¬ 
dustry In the local area. 

3. The potential efTect of the new fa¬ 
cility upon the local labor market, with 
particular emphasis upon its potent: 
Impact upon competitive enterprise* In 
the same area. 

4. The competitive effect upon other 
facilities In the-same industry located 
in other area* (where such competition 
is a factor). 

5. In the case of applications involvu 
the establishment of branch plants or fa¬ 
cilities. the potential effect of such nrv 
facilities on other existing plant* or f 
cilitie8 operated by the applicant. 

All persons wishing to bring to tin- 
attention of the Secretary of Labor any 
information pertinent to the determ hm- 
tions which must be made regardin' 
these application* are invited to submit 
such Information in writing within two 
wpek* of publication of this notice to: 
Deputy Assistant Secretary for Employ¬ 
ment and Training. 601 D St NW 
Washington, D.C. 20213. 

Signed at Washington, D.C. this 11th 
day of January 1977. 

Ben Burdcthry, 
Deputy Assistant Secretary 
for Employment and Training. 
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Application* received during the i reek ending Jan. tt, IP77 


NufikO of A|»iHJraul 


loxaium of enterprise 


FifacM prmSiKi or scttrltjr 


potuua McDmWi --C sprMor.NJ. Ilftrrratlnf of «urf ckas. 

rwlmwrm Toullfy CooperaUre..^. Uuml. Del_ rforwwrri nguMry. 

‘ ^- f ~ Mount L*k» Park. M4. NoSvbSme 


iKvmrits Road Manor. Inc__ __ 

Cam-l'Wik of Virginia IQ Convniinf lUiri- NVkebvdk, Va 
eion Ine. 

Tm(k>ritmi SpeciaRlos Co., Ine.__ Aiwiin. Pa. 

Did Dominion Beef, Inc.... Jaratt, Va 

Tbe Joint A McKay MamUbrturlnc Co., lac. Dunn, N C. 

li.aarhott Packing Co. (tnunt of town of tinu»Uon. Ga 
HraarUoo). 

A-Joclatod Properties, In*___ ..ml Gaorjr* g.C 

J. Clyde Roberson-- ... Cookavllle, Tenu 

Herwaa Milton Hammock____ Zebolon 

blobal 1-aggiwjr, loo..—.Wavcrty. TVnn'1711 

impotit Realty.....Karl Wayne. InU 

FadlRka* Inc- Whnemnurg. Oluo 

Jark«ot» Fred to., ln«.. .Jackson. Minn . 

KoWt MianrlW, Jr-Chilton, «u 

raitnrr 1C. r*t rU-klri** d.iVa riirkkltr't Market. Nrw Gteni*. Wi« 


t’tilmial Management, fit* _ 

* innrrll Co,. Ini?. . , ......._ 

Klk Rapids IVking Co. Cooprratire.. 


7 Rnptw llart. 
J. Farms, Inc... 


He nr 

J. A 


Hak Manufacturing Co., Ine.~ 

Mobley Construction Co., Ioc. 
Rood-High Cooperative tiln.. 

Pifl# View Manor, Inc_ 

K Park Mr«t Co., Inc_„ 


Kukomo. It>d 

Paoll. IrwL.. 

Klk Rapids. Micl* 

Karnes City. T»i 
V«rhntai, Tet 

Sherman, Tot... 

!>ardan*!)r. Ark_ 

. Ins*, Tax_ 

fltanberry. Mo. 

Fallen, Nev_ 

(Hoverdale, Calif 


f as adc Btoel RoJIln* Mills, for ..—' McMtnnvllie, On* 

l*tf t ampbell Gnmiget)..Redmond, ottf 


Mamiforttutn* of staftoncry, tabku, loose- 
kaf flllerv. and related items from par* 
chased itnprr. 

Maimfatt unrig of elect rank < 
related product* 


3 components and 


Miuiufiu turing of beef product*. edible and 
Inedible bee? byproduct* arid custom cattle 
feeding services. / 

Manufacturing of tsrfn machinery truck 
lilies, and motor truck trsRen 

Slaughter !k»uw. 

Real estate. 

.. Motel. 

Bell and «m«e anioMotiiko and Lru«:k«. 

— FlXkducttoii of I .Trial It urated lustoUation 

panels. 

. Realremte. 

Nursing care. 

Manufacturing of livestotk feed and rental 
farm supptie*. 

Balns and service of appliance#. dairy equip* 
incut, clertrical and refrigeration, and 
shoes. f 

Slaughtering, fteeh meat processing, frosen 
uoat pro «asing, curing ami smoking meat 
and mus*g« making. 

Processing of scrap metal, recycling rammer* 
rial waste and refuse removal. 

Manufacturing of woodru clocks and wooden 
parts Cor clocks. 

Processing of both i aimed and frorni sweet 
rlieerrU. 

Retail anto ran* and hardware. 

— Operation of cununerria) feed yard, grating 

cattle ami (arming 

Manufacturing and sales of horse and rattle 
trailer*. 

Retail of aaml and gravel. 

Handling of mik> and coni for farnken 

Ntining home care. 

Wholesale and mtail meat tales. 

Manufacturing of fij** tally plywood 

Manufarturitig of iron and steal rods. 

night service station and new died huso 
«*lvniL*on for Piper aircraft sales in ceniral 
Oregon. 


jFR Doc.77-1326 Filed I-13~77;8:46 ami 


FEDERAL SUPPLEMENTAL BENEFITS 
(EMERGENCY UNEMPLOYMENT COM 
PENSATION) 


Availability of Federal Supplemental 
Benefits In the State of Alabama 

Thia noUce announces the beginning 
of a new Federal Supplemental Benefit 
Period in the State of Alabama, effective 
January 9.1977. 


Background 

Tlie Emergency Unemployment Com* 
Pensatlon Act of 1974 (Pub. L. 93-572. 
enacted December 31. 19741 (the Act> 
created a temporary program of supple¬ 
mentary unemployment benefits (refer¬ 
red to as Federal Supplemental Benefits! 
for unemployed Individuals who have 
exhausted their rights to regular and ex¬ 
tended benefits under State and Federal 
unemployment compensation laws. Fed¬ 
eral Supplemental Benefits are payable 
luring a Federal Supplemental Benefit 
Period tn a State which has entered into 
an Agreement under the Act with the 
United States Secretary of Labor. A 
Federal Supplemental Benefit Period is 
triggered on In a State when unemploy¬ 
ment in the State or in the State and 
the nation reaches the high levels set in 
the Act. During a Federal Supplemental 


Benefit Period the maximum amount of 
Federal Supplemental Benefits which 
are payable to eligible Individuals will 
be up to 13 weeks or 26 weeks, depend¬ 
ing upon the level of the rate of iasured 
unemployment in the State. 

There is a Federal Supplemental 
Benefit ••on*’ indicator in a State for a 
week if the United States Secretary of 
Labor determines with respect to the 
State, that, (a) There Is a State or Na¬ 
tional “on" indicator for the week, as 
determined for the purposes of payment 
of extended benefits under the Federal- 
State Extended Unemployment Compen¬ 
sation Act of 1970. as amended, and (b) 
The employment security agency of the 
State has determined that the average 
rate of insured unemployment in the 
State for the period consisting of that 
week and the immediately preceding 
twelve weeks equalled or exceeded 5.0 
percent. The Federal Supplemental 
Benefit Period actually begins with the 
third week following the week for which 
there is an “on* indicator, and lasts for 
a minimum period of not less than 26 
weeks. 

Similarly, an "off’’ indicator ending a 
Federal Supplemental Benefit Period oc¬ 
curs in a week when the Secretary of 
L*bor determines that the average rate 
of insured unemployment ras deter¬ 


mined by the State employment security 
agency) for the period consisting of that 
week and the Immediately preceding 
twelve weeks is less than 5.0 percent. The 
Federal Supplemental Benefit Period ac¬ 
tually ends with the third week after the 
week in which there is an *'011'’ indicator, 
but not earlier than the end of the twen¬ 
ty-sixth week of the period 

Determination of "on’* Indicator 

The Secretary of Labor has determined 
under section 203(d) of the Federal- 
State Extended Unemployment Compen¬ 
sation Act of 1970, as amended, and 20 
CFR 615.13(a), that there is a National 
"on*' indicator in effect which is appli¬ 
cable to every State, as announced in the 
notice published in the Federal Register 
on February 21, 1975, at 40 FR 7722. The 
employment security agency of the State 
of Alabama has determined under the 
Act and 20 CFR 618.19(a) (2) (published 
in the Federal Register on March 23, 
1976. at 41 FR 12151, 12157) that the 
average ratp of insured unemployment 
in the State for the period consisting of 
the week ending December 25. 1976, and 
the immediately preceding twelve weeks 
equalled or exceeded 5.0 percent. 

Therefore. I have determined in ac¬ 
cordance with the Act and 20 CFR 618.19 
(a), and as authorized by the Secretary 
of Labor's Order 4-75. dated April 16. 
1975 (published in the Federal Register 
on April 28. 1975. at 40 FR 18515), that 
there was a Federal Supplemental Bene¬ 
fit "on" indicator in the State of Ala¬ 
bama for the week ending on December 
25. 1976. and that a Federal Supplemen¬ 
tal Benefit Period therefore commenced 
in that State with the week beginning on 
January 9. 1977. 

There will be a 5-per centum period in 
effect in the new Federal Supplemental 
Benefit Period, commencing at the begin¬ 
ning of the new period. During the 5- 
percentum period an individual who is 
eligible for Federal Supplemental Bene¬ 
fits will be entitled to a maximum 
amount of up to 13 times the individual’s 
weekly benefit amount, or, if less, the 
balance in the individual’s Federal Sup¬ 
plemental Benefit Account. 

In the event that a 6-per centum peri¬ 
od subsequently takes effect in the new 
Federal Supplemental Benefit Period, be¬ 
cause the rate of insured unemployment 
in the State has risen to an average of 
6.0 percent or more over a period of 
thirteen weeks, th© maximum amount of 
Federal Supplemental Benefits payable 
to an eligible Individual will increase. 
In that event an eligible individual will 
be entitled to a maximum amount of 
Federal Supplemental Benefits of up to 
26 times the individual’s weekly benefit 
amount, or, if leas, the balance In the 
individual’s Federal Supplemental Bene¬ 
fit Account. 

Information for Claimants 

The State employment security agency 
will furnish a written notice of potential 
entitlement to Federal Supplemental 
Benefits to each individual who is an 
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NOTICES 


"exhausted' (as defined in the Act and 
20 CFR 618.5) of regular and extended 
benefits payable under State and Federal 
unemployment compensation laws, and 
to each individual who has a previously 
established Federal Supplemental Bene¬ 
fit Account in which there is any balance 
as of the beginning of the new Federal 
Supplemental Benefit Penod. The State 
employment security agency also will 
furnish a written notice to each individ¬ 
ual for whom a Federal Supplemental 
Benefit Account has been established, 
of the beginning or ending of a 6-pcr 
centum period in the new Federal Sup¬ 
plemental Benefit Period, and its effect 
on the individual’s entitlement to Fed¬ 
eral Supplemental Benefits. 

There was a prior Federal Supple¬ 
mental Benefit Period in Alabama which 
terminated with the week ending on Oc¬ 
tober 30.1976, as announced In the notice 
published in the Federal Register on 
October 29. 1976, at 41 FR 47612 (cor¬ 
rected November 2. 1976). Immediately 
following the end of the prior Federal 
Supplemental Benefit Period, there was 
an additional eligibility period for each 
individual who Qualified, which was to 
lost for 13 weeks unless terminated soon¬ 
er by reason of the beginning of a new 
Federal Supplemental Benefit Period. 
Because the new Federal Supplemental 
Benefit Period began prior to the end of 
the 13-week period, the individual addi¬ 
tional eligibility periods terminated im¬ 
mediately prior to the beginning of the 
new benefit period. 

Any Individual who qualified for an 
additional eligibility period will be en¬ 
titled to Federal Supplemental Benefits 
in the new Federal Supplemental Benefit 
Period, if there is any balance left in the 
individual's Federal Supplemental Bene¬ 
fit Account as of the beginning of the 
new’ period. The maximum amount pay¬ 
able to any of those individuals will be 
governed, as stated above, by whether a 
5-per centum or a 6-pcr centum period 
is In effect and by the balance in each 
Individual's Federal Supplemental Bene¬ 
fit Account. 

Persons who believe they may be en¬ 
titled to Federal Supplemental Benefits 
in the State of Alabama, or who wdsh to 
inquire about their rights under this pro¬ 
gram. should contact the nearest Un¬ 
employment Compensation Claims Office 
or Employment Service Division Office of 
the Alabama Department of Industrial 
Relations in their locality. 

Signed at Washington. D.C. on Jan¬ 
uary 11. 1977. 

William H. Kolberc. 

Assistant Secretary 
for Employment and Training. 

|PR Doc.77-1284 Filed 1-18-77; 8:46 sail 


Occupational Safety and Health 
Administration 

STANDARDS ADVISORY COMMITTEE ON 
AGRICULTURE 

Appointment of Members 

This Is to announce the appointment of 
members to the Standards Advisory 


Committee on Agriculture, established 
under section 7(b) of the Occupational 
Safety and Health Act of 1970 <29 U.S.C. 
656). 

The membership of the Committee and 
the categories represented are os fol¬ 
lows; 

Employee 

Humberto Puente*. Executive Director. Na¬ 
tional Association or Parm worker Organi¬ 
zations. 415 South Eighth Street. Boise. 
Idaho 83706 

Galen Kluck, Lazy K Ranch. Richland Ne¬ 
braska 68657. 

Warren W\ Morse, Coordinator. Occupational 
Safety and Health Division. Western Con¬ 
ference of Teamster*. 1870 Ogden Drive. 
Burlingame, California 94010. 

Sheldon W. Samuels, Director, Health. Safety 
and Environment, Industrial Union Dept., 
AFL-CIO. Suite 311. 815 Sixteenth Street. 
N W . Washington. D.C. 20006. 

Employer 

Perry R. Ellsworth, Executive Vice-President. 
National Council of Agricultural Employ¬ 
ers. 237 Southern Dulldtng. 1425 H Street. 
N.W . Washington. DC. 20006. 

Wray Finney, President, American National 
CattlemenAssociation, P.O. Box 280. Ft. 
Cobb. Oklahoma 73038. 

P. Grove Miller. Jr. Route 1. Box 180. North 
East, Maryland 21901. 

George F. Born, Manager, Labor Division. 
Florida Prult A Vegetable Association. P.O. 
Box 20165, Orlando. Florida 32814. 

Stay* 

J Evan Gould Log. Commissioner, Colorado 
Department of Agriculture. 1625 Sherman 
Street. Denver, Colorado 80203. 

Irma M. West. MD.. Public Health Medical 
Officer m. Occupational Health Branch, 
California Department of Health. 714 P 
Street. Room 440. Sacramento. California 
95814. 

Federal 

John A. McTarnaghan. Special Programs Of¬ 
ficer. Office of Intergovernmental Affairs. 
Room 106-W, US. Department of Agricul¬ 
ture. Washington. D.C. 20250. 

William L. Wagner, Chief of Environmental 
Investigations Branch. Appalachian Labo¬ 
ratory for Safety and Health (NIOSH). 944 
Chestnut Ridge Road, Morgantown. West 
Virginia 26505. 

PURLIC 

John O. Erls man. Ph. D., Extension Environ¬ 
mental Health and 8afety Information Co¬ 
ordinator, Department of Agricultural En¬ 
gineering. Praaler Rogers Hall. University 
of Florida. Gainesville, Florida 32611. 

Ordie L. Hogsett. Extension Safety Special¬ 
ist, University of Illinois. Urban*. Illinois 
61801. 

Richard O. Pfistor. PhD.. Extension Safety 
Engineer. Agricultural Engineering Depart¬ 
ment. Michigan State University. East Lan¬ 
sing. Michigan 48824. 

Messrs. Erisman. Hogsett. Miller. 
Morse, and Som are reappointments: ail 
others are new members. 

The members were selected on the 
basis of their experience and competence 
in the field of agricultural safety and 
health and will serve until June 30. 1078. 
Dr. Richard Pfister will sene as Com¬ 
mittee Chairman. 

Signed at Washington. DC this 21st 
day of December. 1976. 

W. J. Usery. Jr., 
Secretary of Labor. 

|PR Doc 77-1341 Fled 1-13-77,8:45 ami 


Wage and Hour Division 

| Administrative Order No. 648) 

INDUSTRY COMMITTEES FOR VARIOUS 
INDUSTRIES IN PUERTO RICO 

Appointment; Convention; Hearing 

1. Pursuant to section 5 of the Fair 
Labor Standards Act of 1938. as amended 
(29 UB.C. 205 •. Reorganization Plan No. 
6 of 1950 (3 CFR 1949-53 Comp., p. 1004 • 
and 29 CFR 511.1 hereby appoint the fol¬ 
lowing industry* committees for the in¬ 
dicated Industrie*: 

Committee No . Industry 

130-A___ The furniture and fix¬ 

tures and lumber tuid 
wood products indus¬ 
try In Puerto Rico. 

139-B —__ The atone, clay, and 

glaea products and 
iK>n metallic mini!., 
industry In Puerto 
Rico. 

140... The construction in¬ 

dustry In Puerto 
Rico. 

2. These industries are defined as in¬ 
dicated below: 

a. (1) The furniture and fixtures and 
lumber and wood products industry is 
defined as the manufacture of houschora 
office, public building, and restaurant 
furniture, and office and store fixtures 
and the manufacture of products made 
from lumber, wood and related mate¬ 
rials; and logging and wood preserving 
Provided , however. That the Industry 
shall not Include any product or activity 
in the metal, machinery, transportation 
equipment, and allied products Industry . 
the Jewelry and miscellaneous product 
manufacturing Industry’: the construe 
tion industry; or the paper, paper prod¬ 
ucts, printing and publishing Industry 

(2) The Industry includes, without lim¬ 
itation. furniture, office and store fix¬ 
tures. mattresses and bedsprings, boxi 
and containers, cooperage, window and 
door screens and blinds, caskets and cof¬ 
fins, matches, sawmill products, planing 
and plywood mill products; charcoal 
tray’s, bowls, and other woodenware: ex¬ 
celsior. cork, bamboo, rattan and willow - 
ware articles. 

b. The stone, clay and glass products 
and nonmetallic mining Industry in 
Puerto Rico is defined as the manufac¬ 
ture from nonmetallic mineral product? 
such as, but not limited to, structural 
clay products, china, pottery, tile and 
other ceramic products and refractories; 
glass and glass products (except lenses *: 
dimension and cut stone; crushed stone 
sand and gravel; hydraulic cement; 
abrasives, lime, concrete, gypsum, mica 
plaster and asbestos; and the mining 
quarrying or other extraction and fur¬ 
ther processing of nonmetallic minerals 
except chemical and fertilizer mineral 
and fossil fuels: Provided . however . That 
the industry shall not Include any prod¬ 
uct or activity included in the Jewelry 
and miscellaneous products manufactur¬ 
ing industry; the construction Industry 
the metal, machinery, transportation 
equipment and allied products Industry; 
or the chemical, petroleum and related 
products Industry. 
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c. The construction industry In Puerto 
Rico, to which this part shall apply, la 
defined as follows: The design, construc¬ 
tion. reconstruction, alteration, repair 
and maintenance of buildings, structures, 
and other improvements on land; the as¬ 
sembling at the construction site and the 
installation of machinery and other fa¬ 
cilities in or upon such improvements: 
and the dismantling, wrecking, or other 
demolition of such improvements: Pro- 
t ided, however . That the construction 
industry shall not include any activity 
carried on by an establishment in Puerto 
Rico for its own use to which another 
wage order for the primary business of 
such establishment would otherwise be 
applicable. 

3. Pursuant of Section 8 of the Pair 
Labor Standards Act of 1938 <29 U.8.C. 
208i. Reorganization Plan No. 6 of 1950 
(3 CFR 1949-53 Comp., p. 1004». and 29 
CFR Part 511.1 hereby: 

a. Convene the above-appointed in¬ 
dustry committees; 

b. Refer to the industry committees 
the question of the minimum rates of 
wages to be fixed for the above-men¬ 
tioned Industries in Puerto Rico. 

c. Give notice of the hearings to be 
held by the several committees at the 
times and place indicated. The commit¬ 
tee shall investigate conditions in the in¬ 
dustries, and the committees, or any au¬ 
thorized subcommittee thereof, shall 
hear witnesses and receive such evidence 
as may be necessary or appropriate to 
enable the committee to perform their 
duties and functions under the afore¬ 
mentioned Act. 

Industry Committee No. 139-A will 
meet in executive session to commence 
it* investigation at 9 a.m. and begin its 
public healing at 10 a.m. on Monday. 
February 14. 1977. 

Following this hearing Industry Com¬ 
mittee No. 139-B will immediately con¬ 
vene to conduct its investigation and be¬ 
gin its public hearing. 

Industry Committee No. 140 will meet 
in executive session to commence its in¬ 
vestigation at 9 a.m. and begin its public 
hearing at 10 a.m. on Monday. March 14. 
1977. 

The hearings will take place in the of¬ 
fices of the Wage and Hour Division on 
the fourth floor of the New Federal Office 
Building. Carlos Chardon Street. Hato 
Rey. Puerto Rico. 

4 The rate or rates recommended by 
the committee shall not exceed the rates 
prescribed by sections 6<a) and 6<b) of 
the Act. namely $2.30 an hour after De¬ 
cember 31. 1976. 

Each industry committee shall rec¬ 
ommend to the Administrator of the 
Wage and Horn- Division of the Depart¬ 
ment of Labor the highest minimum 
wage rates for the industry which it de¬ 
termines, having due regard to economic 
and competitive conditions, will not sub¬ 
stantially curtail employment in the in¬ 
dustry, and will not give any industry 
in Puerto Rico a competitive advantage 
over any Industry Jn the United State* 
outside of Puerto Rico, the Virgin Is¬ 
lands. or American Samoa: except that 


each committee shall recommend the 
minimum rates prescribed in section 6<a> 
or section 8(b). unices there Is substan¬ 
tial documentary evidence including per¬ 
tinent unabridged profit and los state¬ 
ments and balance sheets for a represent¬ 
ative period of years which establishes 
that the industry or a predominant por¬ 
tion thereof, is unable to pay the wage. 

5. Whenever an industry committee 
finds that a higher minimum wage may 
be determined for employees engaged In 
certain activities in the industry than 
may be determined for other employees 
in that Industry, the committee shall 
recommend such reasonable classifica¬ 
tions within the industry os it deter¬ 
mines to be necessary for the purpose of 
fixing for each classification the highest 
minimum wage rate that can be deter¬ 
mined for it under the principles set 
forth herein and in 29 CFR 511.10 which 
will not give a competitive advantage to 
any group in the industry. No classifica¬ 
tion shall be made, however, and no min¬ 
imum wage rate shall be fixed solely on 
a regional basis or on the basis of age or 
sex. In determining whether there should 
be classifications within an industry, in 
making such classification, and in deter¬ 
mining the minimum wage rate for such 
classifications, the Industry committee 
shall consider, among other relevant fac¬ 
tors. the following: (a) Competitive con¬ 
ditions as affected by transportation, liv¬ 
ing. and production costs; <bi Wages es¬ 
tablished for work of like or comparable 
character by collective labor agreements 
negotiated between employers and em¬ 
ployees by representatives of their own 
choosing; and (e) Wages paid for work 
of like or comparable character by em¬ 
ployers who voluntarily maintain mini¬ 
mum wage standards in the industry. 

6. The Administrator shall prepare an 
economic report for the industry com¬ 
mittees containing such data as he is able 
to assemble pertinent to the matters re¬ 
ferred to them. Copies of such reports 
may be obtained at the national and 
Puerto Rican offices of the Wage and 
Hour Division of the Department of 
Labor os soon as they ore completed and 
prior to the hearings. The Industry com¬ 
mittees shall take official notice of the 
facts stated in the economic report* to 
the extent that they are not refuted at 
the hearing. 

7. The procedure of Industry commit¬ 
tees shall be governed by 29 CFR Part 
511. Interested persons wishing to par¬ 
ticipate in the hearings shall file pre- 
hearing statements, as provided in 29 
CFR 511.8 containing the data specified 
in that section not later than 10 days be¬ 
fore the first hearing date set for each 
committee as set forth in this notice of 
hearing i.e February 4. 1977 for matters 
to be considered by Industry Commit¬ 
tee* No. 139-A and 139-B: aud March 4. 
1977 for matters to be considered by In¬ 
dustry Committee No. 140. 

Signed at Washington. D.C. this tlth 
day of January. 1977. 

W. J. Usery. Jr.. 

Secretary of Labor . 

|FR Doc.77-1290 Filed 1-13-77:8 45 atn| 


| Administrative Order Mo. 649) 

INDUSTRY COMMITTEE FOR INDUSTRIES 
IN THE VIRGIN ISLANDS 

Appointment; Convention; Hearing 

1. Pursuant to section 5 of the Fair 
Labor Standards Act of 1938. as amended 
<29 U.S.C. 205). Reorganization Plan No. 
6 of 1950 <3 CFR 1949-53 Comp., p, 
1004). and 29 CFR 511.1 hereby appoint 
Industry Committee No. 17 for the Virgin 
Islands for the classifications defined 
below: 

These classifications shall not include 
any employee employed in the Virgin 
Islands by the United States or by the 
government of the Virgin Islands, by an 
establishment which is a hotel, motel, 
or restaurant, or by any retail or service 
establishment which employed such em¬ 
ployee primarily in connection with the 
preparation or offering of food and bev¬ 
erages for human consumption, either 
on the premises, or by such services as 
catering, banquet, box lunch, or curb 
or counter service, to the public, to em¬ 
ployees. or to members or guest of mem¬ 
bers of clubs. 

2. These classifications are defined as 
follows: 

a. Prc-1966 coverage classifications. 
The classifications for pre-1966 coverage 
apply to all activities of employees in 
the Virgin Islands which were within the 
purview of section 6 of the Fair Labor 
Standards Act of 1938 prior to the effec¬ 
tive date of the Fair Labor Standards 
Amendments of 1966. 

<1> The watch assembly classification 
is defined as the assembly of watches and 
watch movements. 

(2) The milk processing classification 
is defined as the processing or recombin¬ 
ing of fluid milk and cream for whole¬ 
sale or retail distribution. 

(3) The retailing, wholesaling and 
warehousing classification is defined ns 
all activities in connection with the sell¬ 
ing of goods or services at retail, in¬ 
cluding the operation of retail stores and 
other retail establishments, the whole¬ 
saling and warehousing, and other dis¬ 
tribution of commodities: Provided, how¬ 
ever. That this classification shall not 
include retailing and or wholesaling ac¬ 
tivities Included within other wage order 
classifications in the Virgin Islands: 
Provided . further. That this classification 
shall not include food service activities 
in retail establishments. 

<4» The construction classification is 
defined as ail construction, reconstruc¬ 
tion. structural renovation and demoli¬ 
tion. on public or private account, of 
buildings, housing, highways or streets, 
catchments, dams and any other struc¬ 
tures. 

<5) The shipping and seamen classifi¬ 
cation is defined as the transportation of 
passengers and cargo by water and all 
activities in connection therewith, in¬ 
cluding storage and lighterage opera¬ 
tions. and the activities of seamen on 
United States vessels. 

<6* The miscellaneous manufacturing 
activities classification is defined as all 
manufacturing activities in the Virgin 
Islands covered by the Fair Labor Stond- 
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ards Act prior to the Fair Labor Stand¬ 
ards Amendments of 1966, with the ex¬ 
ception of the assembly of watches and 
watch movements, milk processing, the 
manufacture of petroleum products, 
pharmaceuticals and toiletries, textiles 
and textile products, alcoholic beverages, 
and the processing of bauxite to extract 
alumina and the further processing re¬ 
lated to the production of aluminum. 

b. 1966 coverage classifications. The 
classifications for 1966 coverage Include 
only those activities of employees in the 
Virgin Islands which were brought within 
the purview of section 6 of the Fair Labor 
Standards Act of 1938 by the Fair Labor 
Standards Amendments of 1966 or by 
section 906 of the Education Amend¬ 
ments of 1972. 

(1) The agriculture classification is 
defined as farming in all its branches, 
including the cultivation and tillage of 
the soil, dairying, the production, culti¬ 
vation. growing and harvesting of any 
agricultural or horticultural commodi¬ 
ties. the raising of livestock, bees, fur¬ 
bearing animals, or poultry, and any 
practices (including any forestry or lum¬ 
bering operations) performed by a farm¬ 
er or on a farm a & an Incident to or in 
conjunction with such farming opera¬ 
tions. Including the preparation for 
market, delivery to storage or to 
market or to tins carriers for transporta¬ 
tion to market; processing, handling, 
packing, storing, compressing, pasteuriz¬ 
ing, drying, preparing In their raw or 
natural state, or canning of agricultural 
or horticultural commodities for market, 
or making cheese or butter or other dairy 
products; the operation of a country ele¬ 
vator. Including such an establishment 
which sells products and services used in 
the operation of a farm: the ginning of 
cotton for market; and the transporta¬ 
tion of fruits and vegetables, whether or 
not performed by a farmer, from the 
farm to a place of first processing or first 
marketing. 

<2) The retailing, wholesaling and 
warehousing classification is defined as 
all activities in connection with the sell¬ 
ing of goods or services at retail, includ¬ 
ing the operation of retail stores and 
other retail establishments, the whole¬ 
saling and warehousing and other dis¬ 
tribution of commodities: Provided, 
however , That this classification shall 
not include retailing and/or wholesal¬ 
ing activities Included within other wage 
order classification* in the Virgin Is¬ 
lands: Pr ov ided, further . That this clas¬ 
sification shall not Include food service 
activities in retail establishments. 

(3) The construction classification Is 
defined as all construction, reconstruc¬ 
tion, structural renovation and demoli¬ 
tion, on public or private account, of 
buildings, housing, highways, or streets, 
catchments, dams and any other struc¬ 
tures. 

(4* The laundry and cleaning classi¬ 
fication is defined as the laundering, dry 
cleaning, and incidental work such as 
repair of clothing and fabrics on which 
such work is done and the work done in 
family and commercial power laundries. 


linen supply and industrial laundries, 
diaper services, self-service laundries, 
hand laundries, cleaning and dyeing 
plants and rug cleaning and repairing 

plants. 

(6) The manufacturing activities clas¬ 
sification is defined as all manufacturing 
. ities in the Virgin Islands covered 
by the Fair Labor Standards Act solely 
by reason of the Fair Labor Standards 
Amendments of 1966. 

c. 1974 coverage classifications. The 
classification for 1974 coverage Include 
only those activities of employees in the 
Virgin Islands which were brought with¬ 
in the purview of section 6 of the Fair 
Labor Standards Act of 1938 by the Fair 
Labor Standards Amendments of 1974. 

(1) The domestic service classification 
is defined os service of a household na¬ 
ture performed by an employee in or 
about the private home of the person 
by whom he or she is employed. A private 
home is a fixed place of abode of an 
Individual or family. A separate and dis¬ 
tinct dwelling maintained by an individ¬ 
ual or a family in an apartment house 
or hotel may constitute a private home. 
However, a dwelling primarily used os a 
boarding or lodging house for the pur¬ 
pose of supplying such services to the 
public as a business enterprise Is not a 
private home. Domestic service in and 
about a private home includes, but Is 
not limited to. services performed by 
persons employed as cooks, butlers, 
valets, maids, housekeepers, governesses, 
janitors, laundresses, caretakers, handy¬ 
men, gardeners, footmen, grooms and 
chauffeurs. 

(2» The motion picture theater classi¬ 
fication is defined as the activities of 
employees of motion picture theaters. 

(3) The retail and service employees 
classification is defined as the activities 
of employees employed in retail and 
service establishments that are parts of 
covered enterprises and that have an 
annual volume of sales that Is less than 
$260,000. but not less than $225,000 after 
January 1. 1975. and is not less than 
$200,000 after January 1, 1976, and in 
any amount after January 1, 1977. (Re¬ 
tail and service establishments with 
$250,000 or more In an annual sales 
volume are covered under the prc-1974 
provisions of the Fair Labor Standards 
Act of 1938). 

3. Pursuant to 8cction 8 of the Fair 
Labor Standards Act of 1938 (29 U.S.C. 
208). Reorganization Plan No. 6 of 1950 
<3 CFR 1949-53 Comp., p. 1004). and 29 
CFR Part 511,1 hereby: 

a. Convene the above-appointed In¬ 
dustry Committee; 

b. Refer to the Industry Committee 
the question of the minimum rates of 
wages to be fixed for the above-men¬ 
tioned classifications In the Virgin 
Islands. 

c. Give notice of the hearings to be 
held by the Committee at the times and 
place indicated. The Committee shall In¬ 
vestigate conditions in the classifications 
and the Committee, or any authorized 
subcommittc thereof, shall hear witnesses 
and receive such evidence as may be 


necessary or appropriate to enable the 
Committee to perform its duties and 
functions under the aforementioned Act. 

The Committee will meet in executive 
session to commence its investigation at 
9:30 ajn. and begin its public hearing 
at II am. on Monday. Fcbuary 28, 1977, 
at the public library, Christianstead, 8t. 
Croix, Virgin Islands. The public hearii « 
will continue on March 1. 1977. Upon 
completion of its proceedings in 81 
Croix, the Committee will move its pro¬ 
ceedings to the College of the Virgin 
Islands. 8t. Thomas, Virgin Islands 
where the hearing will resume at 9:30 
a m. on Wednesday, MArch 2. 1977. 

4. The rate or rates recommended »y 
the Committee shall not exceed the rates 
prescribed by Sections 6(a) and 6<b> of 
the Act, namely $2.30 an hour after De¬ 
cember 31. 1976; except, however, the 
rate or rates recommended for agricul¬ 
tural employees shall not exceed tho?^ 
rates prescribed by Section 6(a)(5) of 
the Act, namely $2.20 during the year 
beginning January 1. 1977, and $2.30 an 
hour after December 31, 1977. The Com¬ 
mittee shall recommend to the Admu 
istrator of the Wage and Hour Division 
of the Department of Labor the highe t 
minimum wage rates for the indust r 
which it determines, having due regard 
to economic and competitive condition 
will not substantially curtail employ¬ 
ment in the industry, and will not give 
any Industry In the Virgin Islands a com¬ 
petitive advantage over any Industry in 
the United States outside of Puerto Rico, 
the Virgin Islands, or American Samoa 
except that the Committee shall recon - 
mend the minimum rates prescribed in 
section 6(a) or section 6(b). unless there 
is substantial documentary evidence, in¬ 
cluding pertinent unabridged profit and 
loss statements and balance sheets for a 
representative period of years which 
establishes that the Industry or a pre¬ 
dominant portion thereof, is unable to 
pay the wage. 

5. Whenever the Committee finds that 
a higher minimum wage may be deter¬ 
mined for employees engaged in certain 
activities in the industry than 'may be 
determined for other employees in that 
industry. It shall recommend such rea¬ 
sonable classifications within the in¬ 
dustry as it determines to be necessary 
for the purpose of fixing for each 
classification the highest minimum wage 
rate that can be determined for it under 
the principles set forth herein and In 29 
CFR 511*10 which will not give a com pet i - 
live advantage to any group In the in¬ 
dustry. No classification shall be mad* 1 
however, and no minimum wage rate 
shall be fixed solely on a regional ba r 
or on the basis of age or sex. In deter¬ 
mining whether there should be clari¬ 
fications, within an Industry, in making 
such classification, and in determlnin.; 
the minimum wage rates for such classi¬ 
fications, the Committee shall consider, 
among other relevant factors, the follow ¬ 
ing: <a> Competitive conditions as 
affected by transportation, living, pro¬ 
duction costs; <b) Wages established for 
work of like or comparable character by 
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collective labor agreements negotiated 
between employers and employees by rep¬ 
resentatives of their own choosing; and 
<c) Wages paid for work of like or com¬ 
parable character by employers who 
voluntarily maintain minimum wage 
standards In the industry. 

6. The Administrator shall prepare nn 
economic report for the Committee con¬ 
taining such data as he is able to as¬ 
semble pertinent to the matters referred 
to it Copies of such reports may be ob¬ 
tained at the national and Puerto Rican 
offices of the Wage and Hour Division of 
the UJ3. Department of Labor iu$ soon as 
tbay are completed and prior to the hear¬ 
ings. The Committee shall take official 
notice of the facts stated in the economic 
reports to the extent that they are not 
refuted at the hearing. 

7. The procedure of the industry com¬ 
mittee shall be governed by 29 CPU Part 
511. Interested persons wishing to par¬ 
ticipate in the hearing shall file prehear¬ 
ing statements, as provided In 29 CFR 
511-9 containing the data specified in 
that section not later than 10 days before 
the hearing date, l.e., February 18.1977. 

Signed at Washington. D.C. this 11th 
day of January 1977. 

W. J. Usury. Jr„ 
Secretary of Labor 
fPR Doc.77-1205 Filed l-13-77;8:45 amf 

NATIONAL SCIENCE FOUNDATION 

STUDENT SCIENCE TRAINING PROGRAM, 
PROJECT DIRECTORS 

Meeting 

A project directors* meeting will be 
held*from 9:00 a.m. to 5:00 pm. on Feb¬ 
ruary 11, 1977 and from 9:00 a.m. to noon 
on February 12. 1977 at the 8hera ton 
Park Hotel. 2660 Woodley Road, N.W.. 
Washington, D.C. 

The purpose of this meeting Is to give 
project directors of the Student Science 
Training Program an opportunity to be¬ 
come better Informed regarding appro¬ 
priate methods for conducting internal 
project evaluation and to allow the pro¬ 
gram staff to set into motion mechanisms 
for monitoring of projects. 

While these project directors* meetings 
ore not considered to be a meeting of an 
advisory committee’* as that term is de¬ 
fined in section 3 of the Federal Advisory 
Committee Act <Pub. L. 92-463 > the con¬ 
ferences are believed to be of sufficient 
importance and Interest to the general 
public to be announced in the Federal 
Recistr* as meetings open for public 
attendance and participation. 

The meeting will be chaired by Dr. Max 
Ward. Because of space limitation, mem¬ 
bers of the public who wish to attend 
should call (202-282-7150) regarding at¬ 
tendance at any of these meetings. 

• Allen M Shinn. Jr., 

Deputy Assistant Director 
for Science Education 

JPR Doc77-130p Filed t-13 77:8:46 amt 
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SUBPANEL ON REID CENTER OPERATION 
OF THE NSF CHAUTAUQUA-TYPE 
SHORT COURSES FOR COLLEGE 
TEACHERS 

Meeting 

In accordance with the Federal Advis¬ 
ory Committee Act. Pub. L. 92-463, the 
National Science Foundation announces 
the following meeting: 

Name: Subpmnel on Field Center Operation of 
the NSF Chautauqua-Type Short Course* 
for College Teachers of the Advisory Panel 
on Science Education Projects. 

Date and time* February 5-5, 1277: 0 am. to 
5 pm. on Feb. 3 and Feb 4; 9 am to 12 
noon on Feb. 5. 

Place: Quality Inn-Downtown. MassarhuaetU 
Are and Thomas Circle. N W , Washington. 
D.C. 

Type of meeting: Closed., 

Contact person: M< Mary Lewis, Program 
Manager. Boom W-456, National Science 
Foundation. Washington, DC. 20550. tele¬ 
phone (202 ) 282-779&. 

Purpose of panel: To provide advice and rec¬ 
ommendations concerning support for sci¬ 
ence education. 

Agenda: To review and evaluate science edu¬ 
cation proposals and projects as psrt of the 
selection process for awards. 

Reason for closing: The proposals and proj¬ 
ects being reviewed Include Information of 
a proprietary or confidential nature, in¬ 
cluding technical lnformaUon; financial 
data, such as salaries; and personal infor¬ 
mation concerning Individuals associated 
with the proposals and projects. These mat¬ 
ters are within exemption* (4) and (6) of 
5 Ufl.C. 662(b). Freedom of Information 
Act. The rendering of advice by the panel 
Is considered to be a part of the Founda¬ 
tion's deliberative process and to Unis sub¬ 
ject to exemption (6) of the Act. 

Authority to cloae meeting; This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of Sec¬ 
tion 10(d) of Pub. L. 92-453, The Commit¬ 
tee Management Officer was delegated the 
authority to make determinations by the 
Director, NSF. on February II. 1976 

M. Rebecca Winkler. 

Acting Committee 
Management Officer 
|FK Doc.77-1310 Piled 1-13-77,8:46 ami 


OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a Ust of requests for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 
and Budget on January 6. 1977 (44 USC 
3509), The purpose of publishing this Ust 
in the Federal Rccisteb is to inform the 
public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number (8), 
If applicable; the frequency with which 
the information Is proposed to be col¬ 
lected; the name of the reviewer or re¬ 
viewing division within OMB, and an in¬ 
dication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
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approved after brief notice through this 

release. 

Further Information about the items 
on this dally list may be obtained from 
the Clearance Office. Office of Manage¬ 
ment and Budget. Washington. D.C. 
20503. (202-395-4529). or from The re¬ 
viewer listed. 

New Fo*m» 

rjrm» states internationai. T**nr 
commission 

Importer*’ questionnaire, annually, large Im¬ 
porters. Laverne V. Collin*. 395^6867. 
Producer** questionnaire, annually, domes¬ 
tic producer* of specialty steel, Laverne V. 
Collins. 395-5857. 

agcncy ro» international dxvxlopmcmt 
Education Employment/It© fcrcnce Inquiry. 
AID-610-10, on occasion, former employ¬ 
er*. Lowry. R L , 395-3773. 

KAZLBOAD CmmiXNT IK) AMO 

Annual report. G-19Q. annually, benefici¬ 
aries under RRA. Cay wood. D. P.. 395-3443 

ENACT USXUCU AMD DKTSLOrMRNT 
ADMIN UmUTIOM 

Subjective probability aaaeeomeut of ura¬ 
nium potential. State of Wyoming, single 
time, experts on Wyoming uranium/geol¬ 
ogy. Tracey dole, 395-5870. 

DEPARTMENT OT ACRjrrLTCa* 

Forest Service: 

Forest Industry Survey—1976, mingle time, 
primary forest product manufacturer* 
in California. Oregon, and Washington. 
Caywood. D. P„ 305-3441. 

National Assessment of Wildlife A Flab— 
Stato Estimates of Trends In Use and 
Population, mingle time. Wildlife & Flsh- 
erlea Biologists and 81at© Fish and Game 
Dept*.. Marla Gonzalez, 396 6133. 

oepartment or ccuuncx 

Economic Development Administration. Title 
IX Evaluation Interview Guides, ED-740Q. 
through E. mingle time, persona involved 
with title IX grant*. Economic* and Gen¬ 
eral Government Division. Raynaford. R . 
395 3451. 

Bureau of Census. Census of Wholesale 
Trade, Retail Trade and 8ervlco Industrie* 
single time, retail, wholesale, service es¬ 
tablishments. Peterson. M- O., 395-5631 

DITAITMINT OF HEALTH. nUTATfON AND 

wwuruuL 

Social Security Administration 

1977 Survey of Child Survivor Pamille* 
6SA-3457. mingle time, families with mi¬ 
nor maternal or paternal orphan* Ree*r 
B. F.. 395-3211. 

Statement of Death and Burial Expend 
by Funeral Director. SSA 3672. on occa¬ 
sion. funeral directors when they receive 
a body for burial. Caywood. D P. 395 
3443. 

f UflMOB l 

NATIONAL senate* FOUNDATION 
1977 Survey of Doctorate Recipient*, aumi- 
aUy. Doctoral Scientists, Engineer* and 
Humanists. Km thy Wallman. 395-6140 

department or AcaicuLrotr 
Rural Electrification Administration Bi¬ 
weekly progress report of telephone con¬ 
struction and engineering service*, REA- 
621. weekly. Consulting Engineers of REA 
Telephone Borrower*. Tracey Cole, 395- 
6870. 
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DETAHTMUNT OF CO MM SUCK 

Bureau of Censiui, Privacy and Confidential¬ 
ity Opinion Survey—Refusal Follow-Up. 
PCS-100, PCS-200. single time, refusals to 
PCS opinion survey, Marla Oonmtez. 3PS- 
6132 . 

On'AITMKNT OF DEFENSE 

Department of the Air Force, Aircraft-Missile 
Maintenance Production Compression Re¬ 
port, APLC-222, weekly, Aircraft/Missile 
Maintenance Contractors, Warren To p*l - 
lus, 396-5672. 

Extensions 

rNVHONMENTAL IHOTKCTION ACXNCY 

Rocky Plats plutonium study form letter 
and telephone interview, on occasion, indi¬ 
viduals In Colorado, Lowry, R. L, 395-3772. 

NATIONAL CREDIT UNION ADMINISTRATION 

Apnual report for State-chartered credit un¬ 
ions. NCUA 6300, annually. State-char¬ 
tered credit unions, Marsha Traynham, 
395—4529. 

AGENCY roa international development 

Research annual technical report, W-1530/ 
1A. annually, research Institutions. Lowry, 
RX.. 395-3772. 

xmer RESEARCH AND DEVELOPMENT 
ADMINISTRATION 

Data report of spouse (alien applicants for 
AEC employment!, AEC-354. on occaalon. 
U.S. KRDA and contractor employee*, 
Marsha Traynham, 305-4529. 

ACXNCY FOR INTERNATIONAL DEVELOPMENT 

Monthly report of participants under con¬ 
tract. AID 1390-9, monthly, professional 
associations and unlveraiUes. Lowry, R L., 
395-3772. 

ENVIRONMENTAL PROTECTION AGENCY 

Power plant survey form, single time, energy 
users larger than 99 x 10 Btu per hour. 
Eliott. CA.. 395-5867. 

ACXNCY FOR INTERNATIONAL DEVELOPMENT 

Research final project report. W-1530/1B, 
on occasion, research institutions, Lowry, 
R. L , 305-3772. 

DXTARTMENT OF AdUCtrLTUEX 

Agricultural Stabilization and Conservation 
8ervlce: 

Regulations—Beekeeper Indemnity Pay¬ 
ment program, on occasion, beekeepers, 
Marsh Traynham. 395-4620. 

Report of loss on a colony basis and ap¬ 
plication lor payment (beekeepera), 
ASCS 443, on occasion, beekeeper*, 
Marsha Traynham, 395-4529. 

Apiary report, ASCS-446. annually, bee¬ 
keepers, Marsha Traynham. 395-4529. 

Forest Service: 

Application for permit to conduct arche¬ 
ological or pal eon to logical explorations 
or excavations in 93., on occasion, rep¬ 
utable museums and universities, Mar¬ 
sha Traynham. 395-4629. 

Agricultural Marketing Service: 

Rules and regulations under the Federal 
Seed Act (recordkeeping requirements), 
on occasion, Individual and firms han¬ 
dling seeds. Marsha Traynham. 305- 
4529. 

DEPARTMENT OF COM MERCS 

Economic Development Administration: 
Borrower's Certification of Current Status 
and Request for EDA Action, ED 270. on 
occasion. Business Entitles and Local 
Development Corp., Lowry. R. L., 395- 
3772. 


National Oceanic and Atmospheric Adminis¬ 
tration: 

Small-Craft Chart Facility Questionnaire. 
NOAA 77-1, annually, facility operators 
of marinas, boatyards, etc., Warren 
Topellua, 395-5672. 

Small Craft Faculty Field Report Nautical 
Chart Revisions, NOAA 77-3. on occasion, 
boating safety organizations. Werren 
TopeUus, 395-5872. 

Maritime Administration. Manual of General 
Procedures for Determining Operating-Dif¬ 
ferential Subsidy Rates. MA-344. on oc¬ 
casion. subsidized steamship operators, 
Marsha Traynham. 395-4629. 

DEPARTMENT OF HEALTH, EDUCATION. AND 
WELFARE 

Office of Human Development, PCC-MIJ3 Re¬ 
ports To Be Submitted to Contractor, quar¬ 
terly, contractors, Caywood, D. P . 395-3443. 

DEPARTMENT OF LAZOS 

Labor Management and Service Administra¬ 
tion. Employer Report and Instructions 
(Employers Dealing with Labor Organiza¬ 
tions and Union Officials), LM-10, on oc¬ 
casion. employers Involved financially with 
labor unions, Martha Traynham, 395-4529. 

DEPARTMENT OF THE INTERIOR 

Bureau of Mines: 

Report of Bureau of Mines Helium Receipts 
and Distribution, HA-285, semi-annu¬ 
ally. helium division customers, Marsha 
Traynham, 395-4529. 

DEPARTMENT OF TRAN5POATATION 

Federal Highway Administration: 

Measuring the Effects of System Operating 
Policies on the Travel Behavior and De¬ 
sires of Individuals, single time. Individ¬ 
uals, Stmsser, A.. 395-5867. 

Phillip D. Larsen, 

Budget and Management Officer. 

(FR Doc.77-1339 Filed 1-13-77:8:45 am) 

PRIVACY PROTECTION STUDY 
COMMISSION 

PRIVATE INVESTIGATIONS FIRMS 
Hearing 

Correction 

In FR Doc. 77-406 appearing at page 
1324, in the Issue of Thursday, Janu¬ 
ary 0, 1977 the heading is corrected to 
read as set forth above. 


SECURITIES AND EXCHANGE 
COMMISSION 
BOSTON STOCK EXCHANGE 
Unlisted Trading Privileges in Certain 
Securities 

January 10,1977. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of tho 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the securities of the compa¬ 
nies as set forth below, which securities 
are listed and registered on one or more 
other national securities exchanges: 

Fred S. James Sc Co , Inc-, common Block 60.50 
par value: File No. 7-4901. 

Loctite Corp., common stock no par value: 
File No. 7-4902. 


United States Filter Corp, common stock no 

par value; File No. 7-4903. 

Upon receipt of a request, on or before 
January 28. 1977 from any Interested 
person, the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state briefly the title of the secu¬ 
rity in which he is interested, the na¬ 
ture of the interest of the person making 
the request, and the position he proposes 
to take at the hearing if ordered. In ad¬ 
dition. any in teres tcc^crson may submit 
his views or any' additional facts bearing 
on any of the said applications by means 
of a letter addressed to the Secretary, 
Securities and Exchange Commission. 
Washington, D.C., 20549 not later than 
the date specified. If no one requests a 
hearing with respect to any particular 
applications, such application will be de¬ 
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi¬ 
cial files of the Commission pertaining 
thereto. 

For the Commission, by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

Georgs a. Fitzsimmons. 

Secretary . 

|FR Doc 77-1313 Filed 1-13-77:8:45 am) 


fReleas* No 34-13143; FUe No. 

SR-DTC-76-12) 

DEPOSITORY TRUST CO. 

Proposed Rule Change by Self-Regulatory 

Organization 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.8.C. 78s (b) (1). as amended by Pub. L. 
No. 94-29, 10 (June 4. 1075>, notice is 
hereby given that on December 20, 1976, 
tho above-mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Statement or the Terms or Substance 
or the Proposed Rule Change 

The proposed rule change permits Par¬ 
ticipants of The Depository Trust Com¬ 
pany <DTC> to mn in tain on deposit with 
DTC Treasury bills subject to roll-over 
options. Under the proposed procedure*. 
Participants will be able to take advan¬ 
tage of such options without withdraw¬ 
ing the certificates evidencing such 
Treasury bills from the system. The pro¬ 
posed rule change is attached as Exhibit 
2 to DTC’s filing on Form 19b-4A. FUe 
No. SR-DTC-70-1 2. 

Statement or Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is os follows: 

The purpose of the proposed rule 
change is to permit DTC’s Participants 
to take advantage of “roU-over" options 
through DTC. Roll-over options, which 
are available to holders of Treasury bUls, 


FEDERAL REGISTER, VOL 42. NO. 10—FRIDAY, JANUARY 14, 1977 









NOTICES 


non 


enable new bills to be paid for from the 
proceeds of old bills maturing on the 
issuance date. Without a roll-over pro¬ 
cedure through DTC. Participants with 
Treasury bills on deposit would have to 
obtain Federal funds from DTC on ma¬ 
turity date in time to pay for new pur¬ 
chases on the same day. 

The proposed rule change relates to 
DTC’* carrying out the purposes of sec¬ 
tion 17A of the Securities Exchange Act 
of 1934 *the Act) by increasing DTC’s 
capacity to facilitate the prompt and ac¬ 
curate clearance and settlement of se¬ 
curities transactions in that the proposed 
rule change will encourage immobiliza¬ 
tion of certificates evidencing securities 
subject to roll-over options. 

Comments regarding the proposed roll¬ 
over options were solicited from DTC 
Participants by articles In DTC’s News¬ 
letters of February 1976. May 1976. Au¬ 
gust 1076, September/October 1976 and 
November 1976 and by Important Notice 
dated December 3. 1976. Draft proce¬ 
dures for the proposed service, similar to 
the procedures set forth in Exhibit 2 of 
the filing, were sent to Participants who 
asked to review draft procedures. No 
written comments in response to the 
Newsletter or the Important Notice were 
received. 

No burden on competition will be 
caused by the proposed rule change. 

On or before February 18. 1977. or 
within such longer period ti> as the Com¬ 
mission may designate up to 90 days of 
such date if It finds such longer period 
to be appropriate and publishes its rea¬ 
sons for so finding or <ii) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: <A> By order approve such proposed 
rule change, or <B) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 

Interested persona are invited to sub¬ 
mit written data, views, and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should file 6 copies thereof with the Sec¬ 
retary of the Commission. Securities and 
Exchange Commission. Washington. D.C. 
20649. Copies of the filing and exhibits 
with respect to the foregoing and of all 
written submissions will be available for 
inspection and copying in the public ref¬ 
erence room. 1100 L Street. NW.. Wash¬ 
ington, D.C. Copies of such filing will 
also be available for inspection and copy¬ 
ing at the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should be submitted 
on or before February 4. 1977. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

George A* Fitzsimmons, 

Secretary. 

January 10.1977. 

JFR Doc 77-1306 Filed 1-13-77.S 45 aot J 


(TO© No 1 60741 

MCDONOUGH CO. 

Application to Withdraw From Listing and 
Registration 

January 10, 1977. 

In the matter of McDONOUGH COM¬ 
PANY (Common stock. $1.00 par value): 
Securities Exchange Act of 1934 Section 
12<d). 

The above named Issuer has filed an 
application with the Securities and Ex¬ 
change Commission pursuant to Section 
12<d) of the Securities Exchange Act of 
1934 and Rule I2d2-2(d> promulgated 
thereunder, to withdraw the specified 
security from listing and registration on 
the American Stock Exchange. Inc. 

The reasons alleged In the application 
for withdrawing this security from list¬ 
ing and registration include the follow¬ 
ing: 

This security has become listed and 
registered on the New York Stock Ex¬ 
change, Inc., and lit the opinion of the 
Company, the expenses of maintaining 
its listing on both exchanges outweigh 
the benefits that might be derived there¬ 
from. 

The American Stock Exchange has not 
objected to this application. 

Any interested person may, on or be¬ 
fore February 7. 1977. submit by letter 
to the Secretary of the Securities and 
Exchange Commission. Washington. D.C. 
20649, facta bearing upon whether the 
application has been made in accordance 
with the rules of the Exchange and what 
terms. If any. should be Imposed by the 
Commission for the protection of in¬ 
vestors. An order granting the applica¬ 
tion will be issued after the date men¬ 
tioned above, on the basis of the 
application and any other information 
furnished to the Commission, unless It 
orders a hearing on the matter. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

Ozone x A. Fitzsimmons. 

Secretary. 

[NR Doc.77-1314 Plied 1-13 77; 8: 46 am| 


PHILADELPHIA STOCK EXCHANGE. INC. 

Application for Unlisted Trading Privileges 
and of Opportunity for Hearing 

January 10, 1977. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) <1)<B> of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the security ol the company 
as set forth below, which security is listed 
and registered on one or more other na¬ 
tional securities exchanges: 

National Mines Service Co. common ■rtock, $1 
par value; FI I© No 7-4000 


Upon receipt of a request, on or before 
January 26. 1977 from any interested 
person, the Commission will determine 
whether the application with respect to 
the company named shall be set down for 
hearing. Any such request should state 
briefly the title of the security in which 
that person is Interested, the nature of 
tiie interest of the person making the 
request, and the position he proposes 
to take at the hearing. If ordered. In ad¬ 
dition, any interested person may submit 
his views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary Securi¬ 
ties and Exchange Commission. Wash¬ 
ington. D.C. 20549 not later than the 
date specified. If no request for a hearing 
with respect to the particular applica¬ 
tion is made, such application will be de¬ 
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi¬ 
cial flies ol the Commission pertaining 
thereto. 

For the Commission, by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

Grower A. FTtzsimmons, 
Secretary 

I PR Doc 77 1304 rued l-!3-77;8’45 nm| 


(Release No. 34 13144: File No. SR-OCCF 
76-41 

STOCK CLEARING CORPORATION OF 
PHILADELPHIA 

Proposed Rule Change By Self-Regulatory 
Organization 

Pursuant to section 19<b)<l* of the 
Securities Exchange Act of 1934. 15 
U.S.C. 78s«b) ili t as amended by Pub. L. 
No. 94-29, 18 (June 4, 1975), notice is 
hereby given that on December 20. 1976. 
the above-mentioned self-regulatory or- 
ganlaztion filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Statement or the Terms or Substance 
or the Proposed Rule Changes 

The Stock Clearing Corporation of 
Philadelphia «SCCP> proposes a rule 
change which generally will enable It to 
guarantee delivery to buyers who pur¬ 
chase for tender, for trades which settle 
one day prior to expiration of the protec¬ 
tion period as opposed to Its existing pro¬ 
cedure of guaranteeing delivery only for 
trades which settle on the expiration 
date of the tender ofTer. 

Statement of Basis and Purpose 

The purpose of the rule change Is to 
increase the capacity of 8tock Clearing 
Corporation of Philadelphia to facilitate 
the prompt and accurate clearance and 
settlement of security transactions 

No burden on competition will be im¬ 
posed by the proposed rules. 

On or before February 18. 1977. or 
within such longer period <]) as the 
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Communion may designate up to DO days 
of such date If it finds such longer peri¬ 
od to be appropriate and publishes Its 
reasons for so finding, or <ii> as to which 
the above mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

«a» By order approve such proposed 
rule change, or 

<b> Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons arc invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should tile six copies thereof with the 
Secretary of the Commission, Securities 
and Exchange Commission, Washington. 
D C. 20549. Copies of the filing with re¬ 
spect to the foregoing and of all writ¬ 
ten submissions will be available for in¬ 
spection and copying In the Public Ref¬ 
erence Room, 1100 L Street. N.W.. Wash¬ 
ington, D.C, Copies of such filing will 
also be available for inspection and copy¬ 
ing at the principal office of the above 
mentioned self-regulatory organization. 

All submissions should refer to the file 
number referenced in the caption above 
and should be submitted by February 4. 
1977. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A Fitzsimmons. 

Secretary . 

January 10, 1977. 

|FR Doc. 77-1305 Piled 1 13 77 8 4 5 am) 

l Fils No. 500-1) 

STRATFORD OF TEXAS. INC. 

Suspension of Trading 

January 7. 1977. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the securities of 
Stratford of Texas, Inc., being traded on 
a national securities exchange or other¬ 
wise is required In the public interest and 
for the protection of investors; 

Therefore, pursuant to section 12(k> of 
the Securities Exchange Act of 1934, 
trading in such securities on a national 
securities exchange or otherwise is sus¬ 
pended. for the period from 12:05 pm. 
<E8T> on January 7,1977 through Janu¬ 
ary 16, 1977. 

By the Commission, 

George A. Fitzsimmons, 

Secretary. 

|PR Doc.77-1307 Plied 1-13-77:8:45 ami 

DEPARTMENT OF 
TRANSPORTATION 

Federal Railroad Administration 

(Finance Docket No. 41 

GUARANTEE OF OBLIGATIONS 

Receipt of Application 

Project: Notice is hereby given that 
William M. Gibbons (“Trustee***, 


Trustee of the Chicago, Rock Island and 
Pacific Railroad Company, Debtor 
("Rock Island**). 139 West Van Buron 
Street, Chicago. Illinois. 60605. lias filed 
an application with the Federal Railroad 
Administrator under section 511 of the 
Railroad Revitalization and Regulatory 
Reform Act of 1976, as amended. 45 
U.S.C. 831. to secure a commitment by 
the United States to guarantee trustee's 
certificates or other evidence of In¬ 
debtedness to be issued by the Trustee 
in the principal amount of $7,240,000. 
Loan arrangements have not been com¬ 
pleted at this time. 

The proceeds of the loan are to be 
used by the applicant to rehabilitate and 
Improve the Rock Island’s main line be¬ 
tween Memphis. Tennessee, and IJttle 
Rock. Arkansas, a distance of approxi¬ 
mately 135 miles, to permit operation 
of trains at a maximum speed of 60 miles 
per hour. Major items contained in the 
work program include relaying of 55 
turnouts, extension of four sidings, sur¬ 
facing the line, tie renewals, grade cross¬ 
ing improvements, bridge repairs, instal¬ 
lation of hot box detectors and the pur¬ 
chase of work equipment. 

JustiAcation for Project: The Trustee 
states that improvement of the line to 
permit maximum speeds of 60 miles per 
hour will result in running time im¬ 
provements of approximately 38 percent 
and enable the Rock Island to compete 
more effectively for high-value, service- 
sensitive traffic. The Trustee further 
states that the line to be improved con¬ 
stitutes a crucial link in a major con¬ 
nection between the South and the West, 
and provides service to Industry and ag¬ 
riculture in the Southwest and the upper 
Midwest. 

Comments: Interested persons may 
submit written comments on the appli¬ 
cation to the Associate Administrator 
for Federal Assistance, Federal Railroad 
Administration. 400 Seventh Street, 8W.. 
Washington, D.C. 20590, not later than 
the comment closing date shown below. 
Such submission shall indicate the dock¬ 
et number shown on this notice and 
state whether the common ter supports 
or opposes the application and the rea¬ 
sons therefor. 

Requests for disclosure of information 
contained in the application shall be 
made pursuant to the regulations of the 
Office of the Secretary of Transporta¬ 
tion. set forth in section 7 of Title 49 of 
the Code of Federal Regulations. 

The comments will be taken into con¬ 
sideration by the Federal Railroad Ad¬ 
ministration (“FRA**) In evaluating the 
application. However, formal acknowl¬ 
edgement of the comments w'Ul not be 
provided. 

The FRA has not approved or dis¬ 
approved this application, nor has it 
passed upon the accuracy or adequacy 
of the information contained therein. 


(Sec. 511 of the Railroad Revitalization and 
Regulatory Reform Act of 1878 (Pub. L. 
94-310). as amended.) 

Dated: January 10.1977, 

Comment closing date: February 14. 
1977. 

Charles Swinbvrn. 

Associate Administrator for 
Federal Assistance, Federal 
Railroad Administration. 

|F*R Doc 77-1204 Piled l-13-77;8:46 am) 

DEPARTMENT OF THE TREASURY 

Customs Service 

CANNED TOMATOES AND CANNEO 
TOMATO CONCENTRATES FROM ITALY 

Preliminary Countervailing Duty 
Determination 

On November 11, 1976, a "Notice of 
Receipt of Countervailing Duty Petition 
and Reinstitution of Investigation*' was 
published In the Federal Register (41 
FR 49922*. This notice stated that in¬ 
formation had been received alleging that 
bounties or grants arc being paid or be¬ 
stowed. directly or indirectly, by the 
Italian Government to producers and 
processors of canned tomatoes and 
canned tomato products within the 
meaning of section 303 of the Tariff Act 
of 1930, m amended (19 U.S.C. 1303> 
(hereinafter referred to as "the Act”). 

The referenced notice further stated 
that it was not clear whether the infor¬ 
mation presented related to alleged 
bounties or grants comparable to those 
previously determined to exist. Treasury 
decisions concerning which were cited in 
paragraphs two, three and four of that 
notice. The foregoing notice declared 
that the Information available indicated 
that the subject merchandise imported 
directly from Italy benefits from a gov¬ 
ernment payment to agricultural coop¬ 
eratives and to processors of such prod¬ 
ucts. Accordingly, the Secretary con¬ 
cluded that a relnstiUition of the inves¬ 
tigation was warranted and announced 
that a preliminary determination would 
be made no later than January 2. 1977. 
six months after the date of receipt of 
information regarding the newly alleged 
bounties or grants. 

On the basis of on Investigation con¬ 
ducted pursuant to I 159.47(c), Customs 
Regulations (19 CFR 159.47(c)), it hxu 
been determined that the provisions of 
the Italian law which is the subject of 
the allegations and which basically pro¬ 
vided for payments for stockpiling and 
price supports w f erc never utilized by the 
tomato processing industry. Further¬ 
more, the authority for payments of the 
nature described above expired Novem¬ 
ber 20. 1975. Although payments were 
made to the entire tomato Industry under 
another provision dealing with general 
qualitative improvement and protection 
of production, those payments were ap¬ 
parently very small in size, especially 
considering the small proportion of the 
total production exported to the U.S. 
Furthermore the information now avail¬ 
able indicates that these payments have 
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been suspended. Should they be rein¬ 
stated a determination as to whether 
they constitute a bounty or grant would 
be required. 

Accordingly, it is determined prelimi¬ 
narily that no bounty or grant, within 
the meaning of section 303. is being paid 
or bestowed directly or indirectly upon 
the manufacture, production or exporta¬ 
tion of canned tomatoes and canned to¬ 
mato concentrates imported directly 
i rom Italy. A final decision in this case is 
required on or before July 2, 1077. 

Before a final determination is made, 
ronsideration will be given to any rele¬ 
vant data, views or arguments submitted 
in writing with respect to the prelimi¬ 
nary determination. Submission should 
be addressed toihe Commlstsoncr of Cus¬ 
toms. 1301 Constitution Avenue. NW., 
Washington. D.C.. in time to be received 
by this ofllce not later than February 14, 
1077. 

This preliminary determination is pub¬ 
lished pursuant to section 303(a) of,the 
Tariff Act of 1030, as amended <19 U.S.C. 
1303(a)). 

O. R. Dickerson. 

Comviissioner o/ Customs. 

Approved: January 10.1077. 

Jerry Thomas 

Under Secretary of the Treasury. 

|PH Doc.77 1243 Filed 1-13-77.8:46 am| 


Office of the Secretary 

I Treasury Department Order No. 245) 

LAW ENFORCEMENT OFFICER POSITIONS 

WITHIN THE DEPARTMENT OF THE 

TREASURY 

Establishing Maximum Entry Age Limit 

1. Pursuant to my authority as Sec¬ 
retary of the Treasury, and the authority 
vested in me by Pub. L. 93-350. Section I, 
paragraph <2)<d>, it has been deter¬ 
mined that the date immediately preced¬ 
ing one's 35th birthday Is the maximum 
age for eligibility for an original ap¬ 
pointment to a position as law enforce¬ 
ment officer as defined in 5 U.S.C. 8331 
*20). This determination has been ap¬ 
proved by the Civil Service Commission. 

2. Exceptions to the above determina¬ 
tion may be made in situations where 
skill shortages arise in specific law en¬ 
forcement positions in which event the 
date immediately preceding one's 40th 
birthday will be the maximum age of 
eligibility for an original appointment 
to a position as a law enforcement officer. 

3. Since this Order involves personnel 
functions, the Assistant Secretary <Ad¬ 
ministration). or his designee, arc au¬ 
thorized. pursuant to this Order and 
Treasury Department Order No. 190 as 
revised to issue necessary regulations or 
instructions to Implement the provisions 
of this Order. 

4. ThLs Order shall be effective on 
November 29,1976. 

Dated: January 7.1977. 

William E. Simon. 

Secretary . 

|FR Doe 77-1247 Filed 1-18-77:8:45 am) 


INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 3041 

Assignment of Hearings 

January 11. 1977. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and docs not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

MC 135684 (Sub 20). Baas Transportation 
Co- Inc. now being aligned February 23. 
1977, at the Offices of the Interstate Com¬ 
merce Comnitsaion. Washington. DC. 

MC 141032 (Sub-No. 1). Polar Transport, Inc., 
now assigned January II, 1077, at Wash¬ 
ington. DC. U postponed to February 16, 
1977. at the Offices of the Interstate Com¬ 
merce Commission, Washington, D.C. 
MC-C-0685. J. Frances McCarthy DBA Mac 
Transport Lines Revocation ct Permit, now 
assigned January' 11. 1077. at Boston. Mom. 
Is postponed indefinitely. 

MC 140829 (Sub-No. 13 >. Cargo Contract Car¬ 
rier Corp., now aoMyned January 20. 1977. 
at Chicago. Ill. U canceled and application 
dismissed. 

MC 139495 (Sub-No. 163). National Carriers. 
Inc., now assigned January 36. 1977, at 
Dallas. Tex., in canceled and application 
dismissed. 

MC 142322 (8ub-No. 2). V Ac J Trucking, Inc.. 

application dlamLnsed. 

MC 142144 (Sub-No. 1). Jelco Buses. Inc 
application dtsmbmed. 

AB 136. Chicago South Shore And South 
Bend Railroad Abandonment of Line Over 
Illinois Centro) Gulf Railroad Between 
Randolph Street Station And 115th Street 
(KlnMngton) In Cook County. Illlnol*. 
now being aligned January 24. 1977. at 
Chicago. Illinois, will be held In Room 
1903. Everett McKinley Dlrkscn Bldg. 210 
South Dearborn 8treet. 

Robert L. Oswald. 

Secretary. 

[FR Doc.77 -1209 Piled 1-13-77;8:45 am) 


(AB 131) 

YAKIMA VALLEY TRANSPORTATION 
COMPANY 

Abandonment of Railroad Services 

Decfmrer 28. 1976. 

The Interstate Commerce Commission 
hereby gives notice that its Section of 
Energy and Environment has concluded 
that the proposed abandonment by the 
Yakima Valley Transportation Com¬ 
pany of a .46 mile terminal segment of 
its line of railroad in Selah, Yakima 
County, Wash., if approved by the Com¬ 
mission, does not constitute a major 
Federal action significantly affecting the 
quality of the human environment with¬ 
in the meaning of the National Environ¬ 
mental Policy Act of 1969 <NEPA>, 42 


U.S.C. 4321, ct seq., and that prepara¬ 
tion of a detailed environmental Impact 
statement will not be required under 
section 4332<2) (C) of the NEPA. 

It was concluded, among other things, 
tliat the associated environmental im¬ 
pacts are not considered significant be¬ 
cause the line has not been utilized since 
1971; therefore no traffic diversion and 
subsequent alterations in fuel consump¬ 
tion. exhaust emissions, noise intrusions, 
and safety conditions arc involved. It 
should be noted that removal of the line 
would enable the city of Selah to proceed 
with plans to widen a segment of North 
First Street. 

-This conclusion is contained in a staff- 
prepared environmental threshold as¬ 
sessment survey, which is available on 
request to the Interstate Commerce 
Commission, Office of Proceeding*. 
Washington, D.C. 20423; telephone 202- 
275-7011. 

Interested persons may comment on 
tills matter by filing their statements in 
writing with the Interstate Commerce 
Commission. Waxhfngon. D.C., 20423. on 
or before February 10.1977. 

It should be emphasized that the en¬ 
vironmental threshold assessment sur¬ 
vey represents an evaluation of the en¬ 
vironmental issues in the proceeding and 
does not purport to resolve the issue of 
whether the present or future public 
convenience and necessity permit dis¬ 
continuance of the Une proposed for 
abandonment. Consequently, comments 
on the environmental study should be 
limited to discussion of the presence or 
absence of environmental Imparts and 
reasonable alternatives. 

Robert L. Oswald, 
Secretary 

|FR Doc 77-1298 Flletl 1-13-77:8:45 om| 


(Notice No. 51 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

January 10. 1977 

The following are notices of filing of 
applications for temporary authority 
under Section 210a<a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These rules 
provide that an original and six (6) cop¬ 
ies of protests to an application may be 
filed with the field official named in the 
Federal Register publication no later 
than the 15th calendar duy after the 
date the notice of the filing of the ap¬ 
plication is published in the Federal 
Register. One copy of the protest must 
be served on the applicant, or its author¬ 
ized representative, if any. and the pro¬ 
test ant must certify that such service 
has been made. The protest must iden¬ 
tify the operating authority upon which 
it is predicated, specifying the "MCr* 
docket and "Sub" number and quoting 
the particular portion of authority upon 
which it relies. Also, the protestant shall 
specify the service it can and will pro¬ 
vide and the amount and type of equip¬ 
ment ft will make available for use in 
connection with the service contem- 
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plated by the TA application. The weight 
accorded a protest shall be governed by 
the completeness and pertinence of the 
Protestant's information. 

Except as otherwise specifically noted, 
each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap¬ 
proval of its application. 

A copy of the application is on file, and 
can be examined at the Office of the 
Secretary. Interstate Commerce Com¬ 
mission. Washington. D.C., and also in 
the ICC Field Office to which protests 
are to be transmitted. 

Motor Carriers of Property 

No. MC 115495 (Sub-No. 32TA). filed 
December 30. 1976. Applicant: UNITED 
PARCEL SERVICE. INC.. 300 N. 2nd St.. 
St. Charles. HI. 60174. Applicant's rep¬ 
resentative: Irving R. Segal. 1719 Pack¬ 
ard Bldg.. Philadelphia. Pa. 19102. Au¬ 
thority sought to operate as a common 
carrier,, by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties (except those of unusual value. 
Classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk and commodities re¬ 
quiring special equipment); (A) between 
the premises of the Catalog Distribu¬ 
tion facilities of J. C. Penney Company. 
Inc., in Wauwatosa. Wis.: Forest Park. 
Ga.. and Columbus. Ohio, on the one 
hand. and. on the other, points in Ala¬ 
bama. Arizona. Arkansas. California. 
Colorado, Florida. Georgia, Idaho. Il¬ 
linois, Indiana. Iowa, Kansas, Kentucky. 
Louisiana. Michigan. Minnesota. Missis¬ 
sippi. Missouri. Montana. Nevada. New 
Mexico. North Carolina. North Dakota. 
Ohio, Oklahoma. Oregon. 8outh Carolina. 
South Dakota. Tennessee. Texas, Utah. 
Washington. Wisconsin, and Wyoming; 
and <B> between the premises of the 
Catalog Distribution facilities of J. C. 
Penney Companv. Inc., in Wauwatosa. 
Wis.: Forest Park. Ga.; and Columbia, 
Ohio, on the one hand. and. on the other, 
points in Pennsylvania, West Virginia, 
and Virginia, within ten miles of the 
Pennsylvania-Ohio, the West Virginia- 
Kentucky, the Virginla-Kcntucky. the 
Virginla-Tennessce. and the Virginia- 
North Carolina State lines. Restrictions: 
(a) No service shall be rendered in the 
transportation of any package or article 
weighing more than 50 pounds or exceed¬ 
ing 180 inches in length and girth com¬ 
bined. and each package or article shall 
be considered as a separate and distinct 
shipment; and (b) No service shall be 
provided in the transportation of pack¬ 
ages or articles weighing in the aggregate 
more than 100 pound* from one con¬ 
signor to one location to one consignee 
at one location on any one day. Appli¬ 
cant intends to interline at points in 
Pennsylvanla-Ohio. the West Vlrginia- 
Vlrginia, within ten miles of the Penn¬ 
sylvania-Ohio. the West Virginia-Ken- 
tucky. the Vlrglnia-Kentucky. the Vlr- 
gtnla-Tennessee. and the Virginia-North 
Carolina 8tate lines, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 


thority. Supporting shipper: J. C. Penney 
Company. Inc.. William A. Dechan. Traf¬ 
fic Division. Dist. Dept, 825 7th Ave.. 
New York. N.Y. Send protests to: 
Patricia A. Roscoc. Transportation As¬ 
sistant, Interstate Commerce Commis¬ 
sion. Everett McKinley Dirksen Bldg.. 
219 3. Dearborn St., Room 1386. Chicago, 
Ill. 60604. 

No. MC 116200 <Sub-No. 10TA>. filed 
December 30. 1976. Applicant: UNITED 
PARCEL SERVICE. INC.. 643 W. 43rd 
St. f New York. N.Y. 1C046. Applicant's 
representative: S. Harrison Kahn (same 
address as applicant). Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: General commodities (except those 
of unusual value. Classes A and B ex¬ 
plosives, household goods as defined by 
the Commission, commodities in bulk, 
commodities requiring special equipment 
and those injurious or contaminating to 
other lading, between points in Maine. 
Vermont. New Hampshire, Massachu¬ 
setts, Connecticut, Rhode Island. New 
York. Pennsylvania. New Jersey. Dela¬ 
ware, Maryland. Virginia, West Virginia, 
and the District of Columbia, subject to 
the following restrictions: fa) Service is 
restricted to packages originating at. or 
destined to the premises of the Catalog 
Distribution Facilities of J. C. Penney 
Company. Inc., in Wauvratosa. Wis.. 
Forest Park. Ga.. and Columbus. Ohio, 
having an immediately prior or subse¬ 
quent movement by United Parcel Serv¬ 
ice. Inc. (an Ohio Corporation); (b) No 
service shall be rendered In the trans¬ 
portation of any package or article 
weighing more than 50 pounds or exceed¬ 
ing 108 inches in length and girth com¬ 
bined. and each package or article shall 
be considered as a senarate and distinct 
shipment; and (c) No service shall be 
provided in the transportation of pack¬ 
ages or articles wetehtng in the aggregate 
more than 100 pounds from one consignor 
at one location to one consignee at one 
location on anv one day. Applicant in¬ 
tends to Interline at points In Pennsyl¬ 
vania. West Virginia and Virginia, with¬ 
in ten miles of the PennKylvnnla-Ohio. 
the West Virginia-Kentucky. the 
Virginia-Kentuckv, the Virginla-Ten- 
nessee. and the Virginia-North Carolina 
state lines, for 180 davs. Supporting ship¬ 
per: J. C. Penney Company, Inc.. 1301 
Avenue of the Americas, New York. N.Y. 
10019. Send prote»»ts to: Maria B. Kejss, 
Transportation Assistant, Interstate 
Commerce Commission. 26 Federal Plaza, 
New York. N.Y. 10007. 

No. MC 124735 (Sub-No. 16TA>. filed 
December 27. 1976. Applicant: R. C. 
KERCHEVAL. INC.. 2201 6th Ave.. 
South. Seattle. Wash. 98134. Applicant's 
representative: Robert G. Gleason. 1127 
10th Ave., East Seattle. Wash. 98102. Au¬ 
thority sought to operate as a contract 
carrier , by motor vehicle, over irregular 
routes, transporting: Parts of mobile 
homes and utility trailers . automotive 
springs, suspension and parts thereof, 
brake drums, brake assemblies and parts 
thereof, tailgate hoists and parts thereof. 


wheels and wheel attaching parts , and 
parts for motor vehicle chassis and motor 
vehicle undercarriage, from Henderson, 
Ky., to Seattle, Wash., under a continu¬ 
ing contract with Motor Wheel and 
Parts, Inc„ for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Motor Wheel and Parts. 
Inc., 600 S. Dakota. Seattle. Wash. 98108. 
Send Protests to: L. D. Boone, Transpor¬ 
tation Specialist. Bureau of Operations. 
Interstate Commerce Commission. 858 
Federal Bldg.. 915 Second Ave., 8eattle. 
Wash. 98174. 

No. MC 125368 (Sub-No. 15TA). filed 
December 27. 1976. Applicant: CON¬ 
TINENTAL COAST TRUCKING CO . 
INC.. P.O. Box 26. Holly Ridge. N.fc. 
28445. Applicant’s representative: 
Herbert Alan Dubin, 1819 H 8t. NW., 
Suite 1030, Washington. DC. 20006. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over Irregular 
routes, transporting: Meat, meaf prod¬ 
ucts, meat by-products and articles dis¬ 
tributed by meat packinghouses, as de¬ 
scribed in Sections A and C of Appendix I 
to the report in Descriptions In Motor 
Carrier Certificates. 61, M.C.C. 209 and 
766 (except hides and commodities In 
bulk), from the plantsite and storage 
facilities of Armour & Co., at or near 
Worthington. Minn., to points in Ala¬ 
bama. Georgia. North Carolina and Ten¬ 
nessee, restricted to traffic originating 
at the above-named origin and destined 
to the above-named destination states, 
for 180 days. Supporting shipper: 
Armour Food Company. Ill W. Claren¬ 
don. Phoenix. Ariz. 85077. Send protests 
to: Archie W. Andrews, District Super¬ 
visor. Bureau of Operations. Interstate 
Commerce Commission, P.O. Box 26896 
Raleigh, N.C. 27611. 

No. MC 133119 (Sub-No. 107TA). filed 
December 27. 1976. Applicant: HEYL 
TRUCK LINES. INC., 200 Norka Drive. 
P.O. Box 206, Akron. Iowa 51001. Appli¬ 
cant's representative: A. J. 8wanson. 
P.O. Box 81849. Lincoln. Nebr. 68501. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over irreg¬ 
ular routes, transporting: Frozen fruits 
and vegetables and frozen coventrates. 
when moving in mixed loads with frozen 
potatoes and potato products, from the 
facilities of Inland Cold Storage, at or 
near Kansas City, Kans., and the facili¬ 
ties of Commercial Distribution Center, 
at or near Kansas City, Mo., to points In 
Texas. Arkansas. Florida. Alabama, Mis¬ 
sissippi. Louisiana, Tennessee. Georgia, 
South Carolina, and North Carolina, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting shipper: 
Frank Bacon, Vice-President, Glacier 
Soles. Division of P. D. Q. Institutional 
Foods. Inc., P.O. Box 2797. Yakima, 
Wash. 98902. 8end protests to: Carroll 
Russell. District Supervisor, Interstate 
Commerce Commission. Suite 620. 110 
N. 14til St.. Omaha, Nebr. 68102. 

No. MC 140829 (Sub-No. 36TA). filed 
December 27. 1976. Applicant: CARGO 


FEDERAL REGISTER. VOL 42. NO. 10—FRIDAY, JANUARY 14. 1977 









NOTICES 


3<M7 


CONTRACT CARRIER CORP.. P.O. Box 
206, US. Highway 20, Sioux City, Iowa 
51102. Applicant's representative: Wil¬ 
liam J. Hanlon, 55 Madison Ave., Morris¬ 
town. SJ. 07960. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, tram port¬ 
ing: Meat, meal products , meat by¬ 
products, and articles distributed by 
m cat packinghouses, as described in Sec¬ 
tion A of Appendix I to the report in 
Description in Motor Carrier Certificates , 
fil M.C.C. 209 and 766 (except commodi¬ 
ties in bulk), from the plantsitc and/or 
storage facilities utilized by Whitehall 
Packing Company, Inc., at or near 
Whitehall and Eau Claire. Wis., to points 
tn Massachusetts, New York, Pennsyl¬ 
vania, Maryland, and Washington, D.C. 
Restriction: The operations authorized 
herein are restricted to the transporta¬ 
tion of traffic originating at the named 
origin and destined to points in the 
above-named destination states, for 180 
day. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of 
•peraUng authority. Supporting shipper: 
Ulster Pucik, Corporate Traffic Manager. 
Whitehall Packing Company, Inc., P.O. 
Box 215, Whitehall. Wis. 64773. Send 
protests to: Carroll Russell, District 
Supervisor. Interstate Commerce Com¬ 
mission. Suite 620, 110 N. 14th St., 
Omaha. Ncbr. 68102. 

No. MC 141320 (Sub-No. 7TA) , file d 
December 30. 1976. Applicant: UNITED 
STATES PRIORITY TRANSPORT 
CORPORATION, Six Ray Court, Mel¬ 
ville. N.Y. 11746. Applicant's representa¬ 
tive: Martin D. Friedman (same ad¬ 
dress as applicant). Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Radiopharmaceuticals. medical iso - 
topes, medical test kits and related ap- 
ixiratus, between South Plainfield, N.J., 
on the one hand, and. on the other, 
joints in Pennsylvania (except the 
counties of Lehigh. Northampton. Bucks. 
Montgomery, Delaware, and Philadel¬ 
phia) , under a continuing contract with 
Mcdi-Physlcs. Inc., radtopharmaeeuti- 
cals, medical isotopes, and medical test 
kits, between Carlstadt, N.J.. on the one 
hand, and, on the other, points in Penn¬ 
sylvania, Delaware. Maryland. Maine. 
Vermont, New Hampshire, and New 
York, under a continuing contract with 
Mallinckrodt, Inc.: radtopharmaccuti - 
cuts, medical isotopes, and medical test 
kits, between North Billerica. Mass., on 
the one hand, and, on the other, points 
in New York (except New York, N.Y.. 
and points in Nassau. Suffolk. Westches¬ 
ter, Rockland. Orange, Ulster, Sullivan, 
Putnam, and Dutchess Counties i. points 
in Delaware (except New Castle 
County), points tn Connecticut, (except 
Fairfield County), points in Pennsyl¬ 
vania (except Delaware, Montgomery. 
Philadelphia. Chester and Bucks Coun¬ 
ties), and points in New Jersey. Vermont, 
New Hampshire, Maine. Massachusetts, 
and Rhode Island, under a continuing 
contract with New England Nuclear 
Corp., for 180 days. Supporting shippers: 


Mallinckrodt, Inc., 463 Barrell Ave., 
Carlstadt. N.J. Medi-Physics, Inc,, 900 
Durham Ave.. South Plnlnfleld. NJ. New 
England Nuclear Corp.. 601 Treble Cove 
Road. North Billerica. Mass, Send pro¬ 
tests to: Maria B. Kejss, Transportation 
Assistant, Interstate Commerce Commis¬ 
sion. 26 Federal Plaza. New York. N.Y. 
10007. 

No. MC 141804 (Sub-No. 39TA). filed 
December 29, 1976. Applicant: WEST¬ 
ERN EXPRESS. DIVISION OF INTER¬ 
STATE RENTAL. INC . P.O. Box 422. 
Goodlettaville, Tcnn. 37072. Appli¬ 
cant's representative: R. Connor Wig¬ 
gins, Jr.. Suite 909, 100 N. Main Bldg., 
Memphis. Term. 38103. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Alcoholic beverages (ex¬ 
cept in bulk, In tank vehicles), from 
points in California, to points in the 
United States on and east of a line be¬ 
ginning at the mouth of the Mississippi 
River, and extending along the Missis¬ 
sippi River to its junction with the 
western boundary of Itasca County, 
Minn., thence northward along the west¬ 
ern boundaries of Itasca and Koochi¬ 
ching Counties. Minn., to the Interna¬ 
tional Boundary Line between the United 
States and Canada, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. 8upporttng shippers: There are 
approximately 11 statements of support 
attached to the application, which may 
be examined at the Interstate Commerce 
Commission in Washington, D.C., or 
copies thereof w’hich may be examined 
at the field office named below. Send 
protests to: Joe J. Tate. District Super¬ 
visor. Bureau of Operations. Interstate 
Commerce Commission. Suite A-422 U.S. 
Courthouse. 801 Broadway, Nashville. 
Tenn. 37203. 

No. MC 142741 (Sub-No. 1TA). filed 
December 27, 1976. Applicant: RONALD 
A. HESS, doing business as EQUINOX 
MOTORS, Route No. 7. Manchester, Vt. 
05254. Applicant's representative: Arthur 
M. Marshall. 135 State St,. 8uite 200, 
Springfield, Mass. 01103. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over Irregular routes, 
transporting: Petroleum products viz, 
gasoline, kerosene and No, 2 fuel oil. In 
bulk, in tank vehicles, from Rensselaer 
and Fort Ann. N.Y., to Manchester. Vt.. 
under a continuing contract with John¬ 
son's Fuel Service. Inc., for 180 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Johnson's 
Fuel Service, Inc,. Manchester Center. 
Vt. 05255. Send protests to: David A. 
Demers. District Supervisor, Interstate 
Commerce Commission, P.O. Box 548. 
Montpelier. Vt. 05602. 

No. MC 142748 <8ub-No. 1TA>. filed 
December 23. 1976. Applicant: GENARO 
T. CAMACHO, doing business as GENE’S 
FREIGHT LINE. 3230 W. Mississippi 
Ave.. Denver. Colo. 80219. Applicant’s 
representative: Stockton and Lewis, The 
1650 Grant 8t. Bldg., Denver. Colo. 80203. 


Authority sought to operate as a con¬ 
tract carrier, by motor vehicle, over ir¬ 
regular routes, transporting: (1) Nck 1 
tires, from Memphis, Tenn., to Colorado 
8prings. Canon City. Denver. Lafayette. 
Loveland. Greeley. Fort Morgan. Brush. 
Sterling. Yuma, Wray. Burlington, U- 
mon, La Junta. Lamar, Rocky Ford, Trin¬ 
idad. Walsenburg and Julcsburg. Colo.; 
and Cheyenne, Sherman. Wallace, Gree¬ 
ley. Hamilton. 8tanton. Morton. Rawlins, 
Thomas. Logan. Wichita. Kearney, 
Grant, Stevens. Decatur. Sheridan, Gove. 
Scott. Lane, Finney. Haskell. Gray, Ford. 
Seward, Mead and Clark Counties. Kans , 
under a continuing contract with Fleet- 
wood Tire West, Inc.; (2) Non-alcoholic 
beverages, from Denver, Colo., to Albu¬ 
querque. N. Mex.; Amarillo and El Paso. 
Tex . and Suit Lake City. Utah; (3) Pal¬ 
lets, from Amarillo and El Paso. Tex . 
and Albuquerque. N. Mex., to Muskogee 
and Sapulpa, Gkla.; and (4) Glass con¬ 
tainers. from Muskogee and Sapulpa 
Okla.. to Denver. Colo. Items (2>. (3) 
and (4) are under a continuing contract 
with Columbine Beverage Co., for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of oper¬ 
ating authority. Supporting shippers: 
<1) Fleetwood Tire West. Inc,, Co- 
Ordinator Co-Western KS. Box 6556 
Colorado Springs. Colo. 80934. »2> Coi- 
lumbinc Beverage Company. 4301 Broad¬ 
way. Denver. Colo. 80216. Send protests 
to: Roger L. Buchanan. District Super¬ 
visor. Interstate Commerce Commission, 
492 U.S. Customs House. 721 19th 8l 
Denver, Colo. 80202. 

No. MC 142765 TA. filed December 28 
1976. Applicant: AMERICAN TRANS¬ 
PORT ATIGN. INC., P.O. Box 2379, Tren¬ 
ton. N.J. 08601. Applicant's representa¬ 
tive: Mel P. Booker. Jr M 118 N. St Asaph 
St.. Alexandria, Va. 22314. Authority 
sought to operate as a contract carrier „ 
by motor vehicle, over Irregular routes, 
transporting: Such commodities as are 
dealt in or sold by direct sale houses 
(except commodities in bulk), from the 
facilities of Amway Corp., located at or 
near Dayton. N.J.. to points in Delaware. 
Maryland, New Jersey, Connecticut, 
points in Rockland, Grange. Westchesin 
and Putnam Counties. N.Y.; points in 
that part of Virginia on'and north of 
Interstate Highway 64; points in that 
part of West Virginia on and north of 
U.S. Highway GO and Interstate High¬ 
way 64: and points In Pennsylvania east 
of the western boundaries of Potter, CUn- 
ton. Centre, Blair and Bedford Counties. 
Pa. under a continuing contract with 
Amway Corporation, for 180 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Amway Cor¬ 
poration. Regional Distribution Center. 
Box 900 Monmouth Junction Road. Day- 
ton. N.J. 08810. Send protests to: Dieter 
H. Harper. District Supervisor, Interstate 
Commerce Commission. 428 E. State St.. 
Room 204, Trenton, N.J. 08C08 

No. MC 142766 TA. filed December 23. 
1978. Applicant: WHITE TIOER 
TRANSPORTATION. INC.. 115 Jacobus 
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Avc.. Kearny. N.J. 07032. Applicant’* rep¬ 
resentative: George A. Olsen. 69 Tonnele 
Ave., Jersey City. N.J. 07306. Authority 
sought to operate as a contract carrier , 
by motor vehicle, over Irregular routes, 
traasportlng: (1) Electronic equipment . 
household appliances; and (2) Supplies . 
equipment and materials used In the 
manufacture and sale of (1) above (ex¬ 
cept commodities in bulk), between the 
facilities of Sharp Electronics Corpora¬ 
tion, located at Paramus and South 
Plainfield. N.J.. on the one hand. and. 
on the other. Boston. Mass.; Atlanta, 
Ga.: Nltro, W. Va.: Memphis and Nash¬ 
ville. Tenn.; Providence, HI; Pittsburgh 
and Altoona. Pa.: Richmond, Va.; In¬ 
dianapolis, Ind.; Chicago Country La 
Grange. Ill.: Toledo. Ohio: Louisville. 
Ky.; Little Rock, Ark.: Dallas. Houston 


and San Antonio. Tex.: Jacksonville. Or¬ 
lando. Largo. Tampa and Miami, Fla.: 
Jackson, Mis*.; Detroit, Mich., under a 
continuing contract with Sharp Elec¬ 
tronics Corporation. Paramus, N.J.. for 
180 days. Supporting shipper: Sharp 
Electronic* Corporation. 10 Keystone 
Place. Paramus. N.J. 8end protests to: 
Julia M. Papp. Transportation Assistant. 
Interstate Commerce Commission. 0 
Clinton St.. Newark. N.J. 07102. 

No. MC 142767 TA. filed December 27, 
1976. Applicant: LEROY S WRECKER 
SERVICE. Route 2. Box 45. Loveland, 
Colo. 80537. Applicant’s representative: 
Leroy L Davis (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier. by motor vehicle, over 
irregular routes, transporting: Wrecked 


or disabled vehicles, between points In 
Colorado, Wyoming, Nebraska, 8outh 
Dakota, North Dakota, Montana. New 
Mexico and Kansas, for 180 days. Sup¬ 
porting shippers: There are approxi¬ 
mately 12 statements of support at¬ 
tached to the application which may be 
examined at the Interstate Commerce 
Commission In Washington, D.C.. or 
copies thereof which may be examined 
at the field office named below. Send 
protest* to: Roger L. Buchanan, Dis¬ 
trict Supervisor. Interstate Commerce 
Commission, 721 19th St., 492 U.8. Cus¬ 
toms House. Denver. Colo. 80202. 

By the Commission. 

Robert L. Oswald, 

Secretary. . 

|FR Doc.77-1300 Filed 1-13-77;8:46 om| 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 
[45 CFR Part 46] 

PROTECTION OF HUMAN SUBJECTS 

Research Involving Prisoners and Notice 
of Report and Recommendations of the 
National Commission for the Protection 
of Human Subjects of Biomedical and 
Behavioral Research 

Basic regulations governing the pro¬ 
tection of human subjects Involved In 
research, development, and related ac¬ 
tivities supported or conducted by the 
Department through grants and con¬ 
tracts were published In the Federal 
Register on May 30.1074 (39 FR 18914 >. 
At that time, it was indicated that no¬ 
tices of proposed rulemaking would be 
developed to provide additional protec¬ 
tion for subjects of research who may 
have diminished capacity to provide In¬ 
formed consent, including prisoners. 

On July 12, 1074. the National Re¬ 
search Act (Pub. L. 93-348) was signed 
Into law. thereby creating the National 
Commission for the Protection of Human 
Subjects of Biomedical and Behavioral 
Research. One of the charges to the 
Commission was to identify the require¬ 
ments for Informed consent to participa¬ 
tion In biomedical and behavioral re¬ 
search by prisoners. The Commission 
was also required to Investigate and 
study biomedical and behavioral re¬ 
search conducted or supported under 
programs administered by the Secretary 
of HEW and involving prisoners to de¬ 
termine the nature of the consent ob¬ 
tained from such persons or their legal 
representatives before such persons were 
involved in research; the adequacy of 
the information given them respecting 
the nature and purpose of the research, 
procedures to be used, risks and discom¬ 
forts, anticipated benefits from the re¬ 
search. and other matters necessary for 
Informed consent; and the competence 
and the freedom of the persons to make 
a choice for or against involvement in 
such research. The Commission was fur¬ 
ther required to make such recommen¬ 
dations to the Secretary as it determined 
appropriate to assure that biomedical 
and behavioral research conducted or 
supported under programs administered 
by him met the requirements respecting 
Informed consent identified by the Com¬ 
mission. Pursuant to pectlon 202(a) (2) 
of that Act, the Commission has trans¬ 
mitted its Report and Recommendations 
to the Secretary regarding research on 
prisoners. Pursuant to Section 206 of the 
Act. the Secretary is required to publish 
the Report and Recommendations as 
received from the Commission and is 
taking that action in this issue of the 
Federal Register. Since the Department 
has not yet completed Its final review of 
this report, the views set forth In It are 
not necessarily those of the Department 
of Health. Education, and Welfare, The 
Department will be evaluating the Re¬ 
port during the comment period. 

Written comments, data, views, argu¬ 
ments and inquiries concerning the Rec¬ 


ommendations of the Commission may 
be sent to the Office for Protection from 
Research Risks. National Institute* of 
Health, 9000 Rockville Pike. Bethesda. 
Maryland 20014. To facilitate analysis of 
the comments, it would be appreciated 
if they were arranged by Recommenda¬ 
tion number (5). Additional copies of 
this notice may be obtained by writing 
to the same address. All comments re¬ 
ceived will be available for inspection nt 
Room 303, Westw’ood Building. 5333 
Westbard Avenue, Bethesda. Maryland, 
weekdays (Federal holidays excepted) 
between the hours of 9 a m. and 4:30 
p.m. To assure full consideration, all 
comments should be submitted on or be¬ 
fore March 15, 1977. After receipt and 
review of such comments, it Is the intent 
of the Department to issue final rules, 
taking into consideration its earlier pro¬ 
posed rules (39 FR 30618, Aug. 23. 1974). 
this Report and Recommendations, and 
relevant comments submitted with re¬ 
spect to the earlier proposed rules and 
this Report and Recommendations. 

Dated: November26,1976. 

R. Moure. 

Acting Assistant 
Secretary for Health. 

Approved: January 4,1977. 

Marjorie Lynch. 

Acting Secretary . 

National Commission for the Protec¬ 
tion or Human Subjects of Biomed¬ 
ical and Behavioral Research 

October 1, 1976. 
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Preface 

The National Commission for the Pro¬ 
tection of Humnn Subjects of Biomedical 
and Behavioral Research was established 
under the National Research Act (Pub. L. 
93-348) to develop ethical guidelines for 
the conduct of research Involving human 
subjects and to make recotnmendations 
for the application of such guidelines to 
research conducted or supported by the 
Department of Health. Education, and 


Welfare <DHEW). The legislative man¬ 
date also directs the Commission to make 
recommendations to Congress regarding 
the protection of human subjects In re¬ 
search not subject to regulation by 
DHEW. Particular classes of subjects 
that must receive the Commission's at¬ 
tention include children, prisoners and 
the Institutionalized mentally infirm. 

The duties of the Commission with 
regard to research Involving prisoners 
are specifically set forth in section 202 
(a)(2) of the National Research Act. as 
follows: 

Tha C^mmladon shall Identify the require¬ 
ment* for informed consent to participation 
in biomedical and behavioral research by 

• • • prisoners • • •, The Commission shall 
Investigate and study biomedical and be¬ 
havioral research conducted or supported 
under procrams administered by the Secre¬ 
tary | DHEW l and l valving • • • prisoners 

* * • to determine the nature of the consent 
obtained from such persons or their legal 
representatives before such persons were In¬ 
volved In auch research; the adequacy^* the 
information given them respecting the na¬ 
ture and purpcee of the research, procedure* 
to be used, risks and discomforts, anticipated 
benefit* from the research, and other mat tern 
necessary for Informed consent; and the 
competence and the freedom of the person* 
to make a choice for or against Involvement 
In auch research. On the basis of such In¬ 
vestigation and study the Commission shall 
make such recommendations to the Secretary 
ns It determines appropriate to assure that 
biomedical and behavioral research con¬ 
ducted or supported under programs ad¬ 
ministered by him meet• the requirement* 
respecting Informed consent l den lifted by 
the Commission. 

This responsibility Is broadened by the 
provision (section 202(a)(3)) that the 
Commission make recommendations to 
Congress regarding tlie protection of 
subjects involved in research not subject 
to regulation by DHEW. such as research 
involving prisoners that Is conducted or 
supported by other federal departments 
or agencies, as well a s research conducted 
In federal prisons or involving Inmates 
from such prisons. 

To carry out its mandate, the Commis¬ 
sion studied the nature and extent of re¬ 
search involving prisoners, the condi¬ 
tions under which such research is con¬ 
ducted. and the possible grounds for con¬ 
tinuation, restriction or termination of 
such research. Commission members and 
staff made site visits to four prisons and 
two research facilities outside prisons 
that use prisoners. In order to obtain 
first-hand information on the conduct 
of biomedical research and the opera¬ 
tion of behavioral programs In these set¬ 
tings. During the visits, interviews were 
conducted with many inmates who have 
participated In research or behavioral 
programs as well as with nonparticipants 

The Commission held a public hearing 
at which research scientists, prisoner ad¬ 
vocates and providers of legal sendees to 
prisoners, representatives of the phar¬ 
maceutical industry, and members of the 
public presented their views on research 
involving prisoners. This hearing was 
duly announced, and no request to tcsti- 
ify was denied. The National Minority 
Conference on Human Experimentation, 
which was convoked by the Commission 
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in order to assure that viewpoints of 
minorities would be expressed, made re¬ 
commendations to the Commission on re¬ 
search in prisons. In addition to papers, 
.surveys and other materials prepared by 
the Commission staff, studies on the fol¬ 
lowing topics were prepared under con¬ 
tract: (1) alternatives to the involve¬ 
ment of prisoners; <2) foreign practices 
with respect to drug testing; (3> philo¬ 
sophical, sociological and legal perspec¬ 
tives on the involvement of prisoners In 
research; (4) behavioral research involv¬ 
ing prisoners; and (5> a survey of re¬ 
search review procedures, investigators 
and prisoners at five prisons. Finally, at 
public meetings commencing in Janu¬ 
ary 1970. the Commission conducted ex¬ 
tensive deliberations and developed its 
recommendations on the Involvement of 
prisoners in research. 

Part I of this report contains the re¬ 
commendations as well as the delibera¬ 
tions and conclusions of the Commission 
and a summary of background materials. 
The nature and extent of research In¬ 
volving prisoners are described in Part 
H The activities of the Commission and 
reports that were prepared for it are 
.summarized in Parts HI and IV. respec¬ 
tively. An appendix to this report con¬ 
tains papers, surveys, reports and other 
materials that were prepared or collected 
for the Commission on various topics re¬ 
lated to research involving prisoners. 
Most of such materials that were pre¬ 
pared or collected for the Commission on 
various topics related to research involv¬ 
ing prisoners. Most of such materials are 
tummarized in Part IV of the report. 

n OSS ART OF TERMS USED IK TIOS REPORT 

Phases of drug testing FDA regula¬ 
tions require three phases for the testing 
of new drugs. Pha>e I U the first intro¬ 
duction of a new drug into humans fus¬ 
ing normal volunteers), with the purpose 
of determining human toxicity, meta¬ 
bolism. absorption, elimination and other 
pharmacological action, preferred route 
of administration and safe dosage range. 
Phase 2 covers the initial trials on a 
limited number of patients for specific 
disease control or prophylaxis purposes. 
Phase 3 involves extended clinical trials, 
providing asse&ment of the drug's safety 
and effectiveness and optimum dosage 
schedules in the diagnosis, treatment or 
prophylaxis of groups of subjects Involv¬ 
ing a given disease or condition. «8ource: 
21 CFR 312.D 

Prison , "Any place for the confinement 
or rehabilitation of juvenile offenders or 
individuals charged with or convicted of 
criminal offenses'’ <42 U.S.C. 3781). 

Prisoner . Any individual involuntarily 
confined in a prison. 

Theraueptic research, nonthcrapeutic 
research . The Commission recognizes 
problems with employing the terms 
“therapeutic” and "nontherapeutic" re¬ 
search, notwithstanding their common 
u*sige. because they may convey a mis¬ 
leading impression. Research refers to a 
class of activities designed to develop 
genoralizable new knowledge. Such activ¬ 
ities are often engaged In to learn 
something about practices designed for 


the therapy of the individual Such re¬ 
search Is often called "therapeutic'* re¬ 
search; however, the research is not 
solely for the therapy of the Individual 
In order to do research, additional inter¬ 
ventions over and above those neces¬ 
sary for therapy may need to be done, 
e.g., randomization, blood drawing, 
catheterization; these interventions may 
not be "therapeutic” for the individual. 
Some of these interventions may them¬ 
selves present risk to the individual— 
risk unrelated to the therapy of the sub¬ 
ject The Commission has employed the 
term "research on practices which have 
the intent and reasonable probability of 
improving the health or well-being of the 
subject” or variants of this term. Since 
the reports prepared for the Commission 
by outside contractors or consultants 
generally employ the terms in common 
usage, such terms have been retained in 
the summaries of those reports. 

Part I. Deliberations, Conclusions and 

ReCOMMEN DAI IO NS 

CHAPTER 1. DELIBERATIONS AND CONCLUSIONS 

Introduction . Prior to 1940. prisoners 
in the United States seldom participated 
in biomedical research that had no 
reasonable expectation of improving the 
health or well-being of the research sub¬ 
jects. During World War II, however, 
large numbers of prisoners participated 
in voluntary research programs to de¬ 
velop treatment for Infectious diseases 
that afflicted our armed forces. This in¬ 
volvement of prisoners was considered to 
be not only acceptable, but praiseworthy. 
Following the war. the growth of bio¬ 
medical research and the imposition of 
requirements for testing drugs as to 
safety led to the increased use of prison¬ 
ers. Their participation In biomedical re¬ 
search not related to their health or 
well-being has continued in this country 
to the present time. This participation 
is now primarily in phase 1 drug and 
cosmetic testing, which is conducted or 
supported by pharmaceutical manu¬ 
facturers in connection with applica¬ 
tions to the Food and Drug Adminis¬ 
tration for licensing new drugs. Other 
research of this sort in which prisoners 
participate, or have participated, in¬ 
cludes studies of normal metabolism and 
physiology, conducted by the Public 
Health Service <PHS); studies of the pre¬ 
vention or treatment of infectious dis¬ 
eases. conducted or supported by the 
PHS and the Department of Defense; a 
study of the effects of irradiation on the 
male reproductive function, supported by 
the Atomic Energy Commission; and 
testing of the addictive properties of new 
analgesics by giving them to prisoners 
with a history of narcotic abuse, con¬ 
ducted at the AddleUon Research Cen¬ 
ter in Lexington, Kentucky. <The in¬ 
volvement of federal prisoners in the 
Lexington program is scheduled to be 
phased out.') 

Prisoners also participate in research 
on practices that have the intent and 


1 Letter dated March I. 1970 U> Hoaorable 
Robert W. Kafttenmeler from Norman A. 

C*ri»on. Director US Bureau of Prteona 


reasonable probability of Improving 
their health or well-being. This research 
includes, for example, studies (supported 
by various components of DHEW and 
the Federal Bureau of Prisons) to devel¬ 
op methods to reduce the spread of in¬ 
fections, improve dental care, help the 
subjects stop smoking and remove 
tattoos. A major focus of this sort of re¬ 
search Involving Federal prisoners has 
been the development of new treatments 
for narcotic addiction. 

A third type of research in which 
prisoners participate includes studies of 
the possible causes, effects and process 
of incarceration, and studies of prisons 
as institutional structures or of prison¬ 
ers as incarcerated persons. Components 
of DHEW have undertaken research of 
this sort for such purposes as learning 
the etiology of drug addiction and de¬ 
viant or self-destructive behavior, and 
the factors relating to parole perform¬ 
ance and recidivism. 

Research is also conducted on the 
methods of treatment or "rehabilitation” 
of prisoners. The National Institute of 
Mental Health, the Federal Bureau of 
Prisons, and the Law Enforcement As¬ 
sistance Administration have supported 
research on the experimental treatment 
of aggressive behavior with drugs and 
aversive conditioning techniques, os well 
as behavior modification based upon de¬ 
priving inmates of basic amenities which 
they must then earn back as privileges. 
Rehabilitative practices have not always 
been based upon prior scientific design 
and evaluation, however, despite the fact 
that there are few, if any. approaches 
to the treatment or rehabilitation of 
prisoners for which effectiveness has 
been clearly demonstrated. 

Outside the United States prisoners do 
not generally participate in biomedical 
research. This exclusion may be ascribed 
in part to continuing concern over ex¬ 
periments that were conducted on pris¬ 
oners in Nazi concentration camps. Rev¬ 
elations of those experiments let! to the 
enunciation of the Nuremburg Code 
*1946-1949», which required that human 
subjects of research "be so situated as 
to be able to exercise free power of 
choice" but did not expressly prohibit re¬ 
search involving civil prisoners The 
Declaration of Helsinki, adopted by the 
World Medical Association in 1964 and 
endorsed by the American Medical As¬ 
sociation in 1966, contained similar 
language that was subsequently deleted 
in 1975. Although little if any drug test¬ 
ing is conducted in foreign prisons, other 
kinds of research have been conducted 
in prisons throughout the world, such 
as studies dealing with the incidence and 
Implications of chromosome abnormali¬ 
ties. 

Since the 1960's, the ethical propriety 
of participation by prisoners in research 
has increasingly been questioned in this 
country. Among the events that have 
focused public attention on this issue 
was the publication of Jessica Milford* 
book. Kind and Usual Punishment, in 
1973. Eight States and the Federal Bu¬ 
reau of Prisons have formally moved to 
abandon research in prisons. The Health 
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Subcommittee of the Senate Committee 
on Labor and Public Welfare held hear¬ 
ings (Quality of Health Care—Human 
Experimentation. 1973) on research In¬ 
volving prisoners in late 1973. Those 
speaking against the use of prisoners 
cited exploitation, secrecy, danger and 
the Impossibility of obtaining informed 
consent os reasons to impose a prohibi¬ 
tion or moratorium on the conduct of 
research in prisons. The advantages of 
using prisoners in research (e g., oppor¬ 
tunity for close monitoring and con¬ 
trolled environment) and the procedures 
that are employed to protect prisoner 
participants were also described in the 
hearings. The Health Subcommittee 
held extensive hearings on other areas 
of human experimentation as well, and 
reported the bill establishing this Com¬ 
mission with a mandate that included 
a directive to study and make recom¬ 
mendations concerning the involvement 
of prisoners in research. 

More recently, the House Subcommit¬ 
tee on Courts, Civil Liberties, and the 
Administration of Justice held hearings 
(Prison Inmates in Medical Research. 
1975) on a bill <HJt. 3603) to prohibit 
“medical research** In federal prisons and 
prisons of states that receive certain 
federal support Following these hear¬ 
ings, the Director of the Federal Bureau 
of Prisons determined that ’ continued 
use of prisoners in any medical experi¬ 
mentation should not be permitted.*' and 
he ordered that such participation by 
prisoners under federal jurisdiction be 
phased out. 

Some of the more extreme behavioral 
programs have also raised questions. In 
her 1973 book. Jessica Mitford expressed 
concern about new approaches to “treat¬ 
ment" for offenders. Concurrently, others 
raised questions about the use of psycho¬ 
surgery in prisons. In the early 1970's, 
the first challenges to behavior modifica¬ 
tion and aversive conditioning programs 
in prisons were argued in the courts, with 
mixed results. Most of the cases involved 
the right to refuse to participate in such 
programs, although prisoners have also 
petitioned for the right to be included 
In programs designed to alter sexually 
aggressive behavior. 

Concern over behavior modification 
programs in prisons was expressed in a 
study. Individual Rights and the Fed¬ 
eral Role in Behavior Modification 
<1974>, prepared by the staff of the Con¬ 
stitutional Rights Subcommittee of the 
Senate Judiciary Committee. The study' 
contained information on a number of 
such programs and suggested that this 
Commission make use of the information 
in attempting to resolve the issues that 
they raised. It should be noted that a 
number of the ’Treatment" programs 
mentioned in the study are reported to 
have been discontinued. 

General concerns . In conducting its 
Investigations and studies, the Commis¬ 
sion has noted and cannot ignore serious 
deficiencies in living conditions and 
health care that generally prevail In 
prisons. Nor can the Commission ignore 
the potential for arbitrary exercise of 
authority by prison officials and for un¬ 


reasonable restriction of communication 
to and from prisoners. The Commission, 
although acknowledging that It has 
neither the expertise nor the mandate 
for prison reform, nevertheless urges 
that unjust and inhumane conditions be 
eliminated from all prisons, whether or 
not research activities are conducted or 
contemplated. 

Ethical considerations about using 
prisoners as research subjects. There ore 
two basic ethical dilemmas concerning 
the use of prisoners as research subjects: 
<1> whether prisoners bear a fair share 
of the burdens and receive a fair share of 
the benefits of research: and (2) wheth¬ 
er prisoners are. in the words ol the 
Nuremberg Code, “so situated as to be 
able to exercLse free power of choice"— 
that is. whether prisoners can give truly 
voluntary consent to participate In 
research. 

These two dilemmas relate to two basic 
ethical principles: the principle of jus¬ 
tice. which requires that persons and 
groups be treated fairly, and the prin¬ 
ciple of respect for persons, which re¬ 
quires that the autonomy of persons be 
promoted and protected. Disproportion¬ 
ate use of prisoners in certain kinds of 
research (eg., phase 1 drug testing) 
would constitute a violation of the first 
principle: closed and coercive prison en¬ 
vironments would compromise the sec¬ 
ond principle. It is within the context of 
a concern to implement these principles 
that the Commission lias deliberated the 
question of use of prisoners as research 
subjects. 

The Commission recognizes, however, 
that the application of these principles 
to the problem is not unambiguous. To 
respect a person Is to allow that person 
to live in accord with his or her deliber¬ 
ate choices. Since the choices of pris¬ 
oners in all matters except those ex¬ 
plicitly withdrawn by law should be re¬ 
spected. as courts increasingly affirm. 
It seems at first glance that the principle 
of respect for persons requires that pris¬ 
oners not be deprived of the opportunity 
to volunteer for research. Indeed, sys¬ 
tematic deprivation of this freedom 
would also violate the principle of justice, 
since it w*ould arbitrarily deprive one 
class of persons of benefits available to 
others—namely, the benefits of par¬ 
ticipation In research. 

However. Uxe application of the prin¬ 
ciples of respect and jusUce allows an- 
oUxer interpretation, which the Com¬ 
mission favors. When persons seem reg¬ 
ularly to engage in activities which, 
were they stronger or in better circum¬ 
stances, they would avoid, respect dic¬ 
tates that they be protected against 
those forces that appear to compel their 
choices. It has become evident to 
the Commission that, although pris¬ 
oners who participate In research af¬ 
firm that they do so freely, the condi¬ 
tions of social and economic deprivation 
in which they live compromise their free¬ 
dom. The Commission believes, therefore, 
that the appropriate expression of re¬ 
spect consists in protection from exploi¬ 
tation. Hence it calls for certain safe¬ 
guards Intended to reduce the elements 


of constraint under which prisoners 
give consent and suggests that certain 
kinds of research would not be per¬ 
mitted where such safeguards cannot be 
assured. 

Further, a concern for justice raises 
the question whether social Institutions 
are so arranged that particular persons 
or groups are burdened wlUx marked 
disadvantages or deprived of certain 
benefits for reasons unrelated to their 
merit, contribution, deserts or need 
While this principle can be interpreted, 
as above, to require that prisoners not 
be unjustly excluded from participation 
in research, it also requires attention 
to the possibility that prisoners as a 
group bear a disproportionate share of 
the burdens of research or bear those 
burdens without receiving a commensu¬ 
rate share of the benefits that ultimate¬ 
ly derive from research. To the extent 
that participation In research may be a 
burden, the Commission Is concerned to 
ensure that this burden not be unduly 
visited upon prisoners simply because* 
of their captive status and administrative 
availability. Thus it specifics some con¬ 
ditions for the selection of prisoners as 
a subject pool for certain kinds of re¬ 
search. In so doing, the Commission is 
not primarily intending to protect pris¬ 
oners from the risks of research; indeed 
the Commission notes that the risks of 
research, as compared with other kinds 
of occupations, may be rather small 
The Commission's concern, rather, is to 
ensure the equitable distribution of the 
burdens of research no matter how* large 
or small those burdens may be. The 
Commission Is concerned that the status 
of being a prisoner makes possible the 
perpetration of certain systemic injus¬ 
tices. For example, the availability of a 
population living In conditions of social 
and economic deprivation makes it pos¬ 
sible for researchers to bring to these 
populations types of research which per¬ 
sons better situated would ordinarily re¬ 
fuse. It also establishes an enterprise 
whose fair administration can be readily 
corrupted by prisoner control or arbi¬ 
trarily manipulated by prison authori¬ 
ties. And finally, it allows an inequitable 
distribution of burdens and benefits, in 
that those social classes from which pris¬ 
oners often come are seldom full bene¬ 
ficiaries of improvements In medical 
care and other benefits accuring to so¬ 
ciety from the research enterprise. 

Reflection upon these principles and 
upon the actual conditions of imprison¬ 
ment in our society has led the Commis¬ 
sion to belteve that prisoners are. as a 
consequence of being prisoners, more 
subject to coerced choice and mox*e read¬ 
ily available for the imposition of bur¬ 
dens which others will not willingly bear 
Thus, it has Inclined toward protection 
as the most appropriate expression oi 
respect for prisoners as persons and in¬ 
ward redistribution of those burdens of 
risk and inconvenience which arc pres¬ 
ently concentrated upon prisoners. At 
the Siam© time, it admits that, should 
coercions be lessened and more equitable 
systems for the sharing of burdens and 
benefits be devised, respect for persons 
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and concern for Justice would suggest 
that prisoners not be deprived of the op- 
i>ortiinity to participate in research. 
Concern for principles of respect and 
justice leads the Commission to encour¬ 
age those forms of inquiry that could 
tmn a basis for Improvement of cur¬ 
rent prison conditions and practices, 
such as studies of the effects of incar¬ 
ceration, of prisons os institutions and 
of prisoners as prisoners, and also to 
allow research on practices clearly in¬ 
tended to improve the health or well¬ 
being of individual prisoners. 

The Commission has noted the con¬ 
cern. expressed by participants at the 
National Minority Conference and by 
others, that minorities bear a dispro¬ 
portionate share of the risks of research 
conducted in prisons. Tills concern is 
fostered. In part, by evidence that prison 
populations are dlsproiMjrtionately non- 
white. Evidence presented to the Com¬ 
mission indicates that where research is 
clone in prison, those prisoners who par¬ 
ticipate tend to be predominantly white, 
even In Institutions where the popula¬ 
tion as a whole is predominantly non- 
white; further, those who participate In 
research tend to be better educated and 
more frequently employed at better Jobs 
than the prison population as a whole. 
This evidence suggests that nonwhites 
and poor or less educated Iversons in 
prison do not carry a greater share of 
tho burdens of research. 

However, the evidence U inconclusive 
for two reasons: first, because it does not 
fully satisfy questions related to the risks 
of research: and second, because it rafeee 
questions of justice with respect to the 
equitable distribution of benefits <as well 
as burdens) of research. 

With respect to risks, the Commission 
notes that different research projects 
tarry different risks; it is possible, 
though the Commission has no evidence 
to this effect, that one race or another 
may participate in more research of 
higher risk. And of course, the ratio of 
non whites to whites participating in re¬ 
search and hence bearing the burdens 
of research mav still be disproportionate 
when compared to the ratio of the popu¬ 
lations as a whole. 

But the Commission also notes that 
those who participate in research con¬ 
sider the benefits sufficient to outweigh 
the burdens. Tims, the greater partici¬ 
pation of whites may mean that there is 
an inequitable distribution of benefits 
between racial groups. Hence the greater 
participation bv whites does not neces¬ 
sarily resolve the issue of distributive 
Justice. 

Similarly, the Commission notes that 
less research is conducted in women's 
prisons While the reasons for this may 
well be the same reasons that women in 
general are used less frequently than 
men as research subjects (e g., the possi¬ 
bility of pregnancy). questions of distri¬ 
butive Justice, similar to those raised 
above, may still need to be addressed with 
respect to participation in research by 
women prisoners. 

Discussion. Among the issues discussed 
by the Commission are two on which no 
specific recommendations arc made, but 


concerning which the considerations of 
the Commission should be expressed: < 1) 
remuneration, and (2) alternatives to 
conducting research in prisons. <1) Re¬ 
muneration is a subject that should be 
analyzed by human subjects review com¬ 
mittees. In consultation with prison 
grievance committees and prison author¬ 
ities. There are at least two considera¬ 
tions that must be balanced in the deter¬ 
mination of appropriate rates for partic¬ 
ipation in research not related to the 
subjects' health or well-being. On the 
one hand, the pay offered to prisoners 
should not be so high, compared to other 
opportunities for employment within the 
facility, as to constitute undue induce* 
ment to participate. On the other hand, 
those who sponsor the research should 
not take economic advantage of captive 
populations by paying significantly less 
than would be necessary If nonprisoner 
volunteers were recruited. Fair solutions 
to this problem are difficult to achieve. 
One suggestion is that those who spon¬ 
sor research pay the same rate for pris¬ 
oners* they pay other volunteers, but 
that the amount actually going to the 
research subjects be comparable to the 
rates of pay otherwise available within 
the facility. The difference between the 
two amounts could be paid into a general 
fund, either to subsidize the wages for all 
Inmates within the prison, or for other 
purposes that benefit the prisoners or 
their families. Prisoners should parti¬ 
cipate In managing such a fund and In 
dctctrralnlng allocation of the monies. 
Another suggestion is that the difference 
be held in escrow and paid to each par¬ 
ticipant at the time of release or. alter¬ 
natively. that it be paid directly to the 
prisoner’s family. 

A requirement related to the question 
of appropriate remuneration for partic¬ 
ipation in research is that prisoners 
should be nblc to obtain an adequate diet, 
the necessities of personal hygiene, medi¬ 
cal attention and income without re¬ 
course to participation in research. 

(2) Borne of the Commission members 
endorse the alternative of permitting 
prisoners to participate in research pro¬ 
vided it is conducted in a clinic or hospi¬ 
tal outside the prison grounds, and pro¬ 
vided also that nonprisoners participate 
in the same projects for the same wages. 
Other members of the Commission be¬ 
lieve that such a mechanism would serve 
only to increase the disparity between 
the conditions within the prison and 
those within the research unit, thereby 
heightening the Inducement to partici¬ 
pate in research in order to escape from 
the constraints of the prison setting. All 
of the members of the Commission en¬ 
dorse the suggestion that the use of al¬ 
ternative populations be explored and 
utilized more fully than is presently the 
case. This may be especially important 
to permit drugs to continue to be tested, 
as required by current law and regula¬ 
tions of the FDA. during any period In 
which prisons have not satisfied the con¬ 
ditions that are recommended for the 
conduct of such research. Increased util¬ 
ization of alternative populations would 
have the added benefit of providing non- 
prisoner populations to participate in re¬ 


search projects along with prisoners, or 
in parallel with similar projects within 
prisons, in order to satisfy the general 
concern that prisoners not participate in 
experiments that nonprisoners would 
find unacceptable. The Commission also 
suggests that Congress and the FDA con¬ 
sider the advisability of undertaking a 
study and evaluation to determine 
whether present requirements for phase 
1 drug testing in normal volunteers 
should be modified 

Conclusions. In the course of its in¬ 
vestigations and review of evidence pre¬ 
sented to it. the Commission did not find 
in prisons the conditions requisite for a 
sufficiently high degree of voluntariness 
and openness, notwithstanding that pri¬ 
soners currently participating in re¬ 
search consider, in nearly all Instances, 
that they do so voluntarily and want the 
research to continue. The Commission 
recognizes the role that research involv¬ 
ing prisoners has played. It does not con¬ 
sider, however, that administrative con¬ 
venience or availability of subjects is, in 
itself, sufficient Justification for select¬ 
ing prisoners as subjects. 

Throughout lengthy deliberations, the 
strong evidence of poor conditions gen¬ 
erally prevailing In prisons and the pau¬ 
city of evidence of any necessity to 
conduct research in prisons have been 
significant considerations of the Com¬ 
mission. An equally important consid¬ 
eration has been the closed nature of 
prisons, with the resulting potential for 
abuse of authority. Some of the Commis¬ 
sion members, who are opposed to re¬ 
search not related to the health or well¬ 
being of prisoner-participants, have, 
however, agreed to permit it to be con¬ 
ducted, but only under the following 
standards: adequate living conditions, 
separation of research participation from 
any appearanee of parole consideration, 
effective grievance procedures and public 
scrutiny at the prison where research 
will be conducted or from which prospec¬ 
tive subjects will be taken; importance 
of the research; compelling reasons to 
Involve prisoners: and fairness of such 
involvement. Compliance with these re¬ 
quirements must be certified by the high¬ 
est responsible federal ofllclal, assisted 
by a national ethical review body. The 
Commission has concluded that the bur¬ 
den of proof that all the requirements 
are satisfied should be on those who wish 
to conduct the research. 

CHAPTER 3. RECOMMENDATIONS 

The National Commission for the Pro¬ 
tection of Human Subjects of Biomedical 
and Behavloriol Research makes the fol¬ 
lowing recommendations on research in¬ 
volving prisoners, to: 

<1) The Secretary. DHEW, with respect 
to research that is subject to his regu¬ 
lation. IjC research conducted or sup¬ 
ported under programs administered by 
him and research reported to him in ful¬ 
fillment of regulatory requirements; and 

<ti> The Congress, except as otherwise 
noted, with respect to research that is not 
subject to regulation by the Secretary, 
DHEW. 

Recommendation (1): Studies of the 
possible causes, effects and processes of 
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incarceration and studies of prisons as 
institutional structures or of prisoners as 
incarcerated persons may be conducted 
or supported. Provided, That (A) they 
present minimal or no risk and no more 
than mere Inconvenience to the subjects, 
and (B> the requirements under recom¬ 
mendation (4) are fulfilled. 

Comment. The Commission encourages 
the conduct of studies of prisons as in¬ 
stitutions and prisoners as incarcerated 
persons. Because the inadequacies of the 
prisons may themselves be the object of 
such studies, the Commission has not set 
any conditions for the conduct of such 
research other than a limitation of this 
category to research that presents mini¬ 
mal or no risk and no more than mere 
inconvenience, and the requirements of 
Recommendation (4) 

Studies of prisoners consisting of ques¬ 
tionnaires, surveys, analyses of census 
and demographic data, psychological 
tests, personality Inventories and the 
Uke rarely involve risk and arc essential 
for proper understanding of prisons and 
the effects of their practices. Research 
designed to determine the effects on 
general health of institutional diets and 
restricted activity, and similar studies 
that do not manipulate bodily conditions 
(except Innocuously, e g . obtaining blood 
samples) but merely monitor or analyze 
such conditions, also present little phys¬ 
ical risk and are necessary to gain some 
knowledge of the effects of imprison¬ 
ment. Such research Is a necessary step 
toward understand* ng prison practices 
and alternatives, without which there 
can be no improvement. 

Recommendation (2): Research on 
practices, both innovative and accepted, 
which have the Intent and reasonable 
probability of Improving the health or 
well-being of the individual prisoner may 
be conducted or supported, provided the 
requirements under recommendation (43 
are fulfilled. 

Comment. Research would fall under 
this recommendation if the practices un¬ 
der study are designed solely to Improve 
the health or well-being of the research 
subject by prophylactic, diagnostic or 
treatment methods that may depart from 
standard practice but hold out a reason¬ 
able expectation of success. The Commis¬ 
sion Intends that prisoners not be dis¬ 
criminated against with respect to re¬ 
search protocols in which a therapeutic 
result might be realized for the individ¬ 
ual subject The committees that review 
all research involving prisoners should 
analyze carefully any claims that re¬ 
search projects are designed to improve 
the health or well-being of subjects and 
should be particularly cautious with re¬ 
gard to research in which the principal 
purpose of the practice under study is 
to enforce conformity with behavioral 
norms established by prison officials or 
even by society. Such conformity cannot 
be assumed to improve the condition of 
the individual prisoner. If the review 
committee docs not consider such claims 
to be sufficiently substantiated, the re¬ 
search should not be conducted unless 
it conforms to the requirements of Rec¬ 
ommendation (3). 


Recommendation (3): Except as pro¬ 
vided in recommendation (1) and (2), 
research involving prisoners should not 
be conducted or supported, and reports 
of such research should not be accepted 
by the Secretary. DHEW, In fulfillment 
of regulatory requirements, unless the re¬ 
quirements under recommendation (4) 
are fulfilled and the head of the respon¬ 
sible federal department or agency has 
certified, after consultation with a na¬ 
tional ethical review body, that the fol¬ 
lowing three requirements arc satisfied: 

(A) The type of research fulfills an 
important social and scientific need, and 
the reasons for involving prisoners in the 
type of research are compelling: 

<B) The involvement of prisoners in 
the type of research satisfies conditions 
of equity ; and 

(C) A high degree of voluntariness on 
the part of the prospective participants 
and of openness on the part of the in- 
stltution(s) to be Involved would char¬ 
acterize the conduct of the research; 
Minimum requirements for such volun¬ 
tariness and openness include adequate 
living conditions, provisions for effective 
redress of grievances, separation of re¬ 
search participation from parole con¬ 
siderations, and public scrutiny. 

Comment Detailed standards express¬ 
ing the intent of the Commission with 
respect to Requirement (C) of this Rec¬ 
ommendation are as follows: 

(1) Public scrutiny. Prisoners should 
be able to communicate, without cen¬ 
sorship, with persons outside the prison 
and. on a privileged, confidential basis, 
with attorneys, legal organizations which 
assist prisoners, the accrediting office 
which assists the certifying federal offi¬ 
cial or national ethical review body, the 
grievance committee referred to In para¬ 
graph <li> below, and the human subjects 
review committee or Institutional review 
board referred to In Recommendation 
(4). Each of such persons or organiza¬ 
tions with whom prisoners should be able 
to communicate on a privileged, confi¬ 
dential basts should be able to conduct 
private interviews with any prisoner who 
so desires. The accrediting office, griev¬ 
ance committee and human subjects re¬ 
view committee or institutional review 
board should be allowed free access to 
the prison,. 

(ii> Grievance procedures. TTierc 
should exist a grievance committee com¬ 
posed of elected prisoner representatives, 
prisoner advocates and representatives of 
the community. The committee should 
enable prisoners to obtain effective re¬ 
dress of their grievances and should 
facilitate Inspections and monitoring by 
the accrediting office to assure continu¬ 
ing compliance with requirement (C). 

(ill) Standard of living. Living condi¬ 
tions In the prison in which research will 
be conducted or from which subjects will 
be recruited should be adequate, as evi¬ 
denced by compliance with all of the 
following standards: 

<1) The prison population does not ex¬ 
ceed designed capacity, and each pris¬ 
oner has an adequate amount of living 
space; 

(2) There are single occupancy cells 
available for those who desire them; 


(3) There Is segregation of offenders 
by age. degree of violence, prior criminal 
record, and physical and mental health 
requirements; 

(4) There are operable cell doors, 
emergency exists and fire extinguishers, 
and compliance with state and local fire 
and safety codes is certified; 

(5) There arc operable toilets and 
wash basins in cells; 

(6) There Is regular access to clean 
and working showers; 

(7) Articles of personal care and clean 
linen arc regularly issued; 

<8> There are adequate recreation 
facilities, and each prisoner is allowed 
an adequate amount of recreation; 

(9) There are good quality medical 
facilities in the prison, adequately staffed 
and equipped, and approved by an out¬ 
side medical accrediting organization 
such as the Joint Commission on Ac¬ 
creditation of Hospitals or a state medi¬ 
cal society; 

(10) There are adequate mental health 
services and professional staff; 

<11 > There Is adequate opportunity 
for prisoners who so desire to work for 
remuneration comparable to that re¬ 
ceived for participation in research; 

(12) There Is adequate opportunity for 
prisoners who so desire to receive edu¬ 
cation and vocational training; 

(13) Prisoners are afforded opportu¬ 
nity to communicate privately with their 
visitors, and are permitted frequent 
visits; 

(14) There is a sufficiently large and 
well-trained staff to provide assurance of 
prisoners* safety; 

(15) The racial composition of the 
staff is reasonably concordant with that 
of the prisoners; 

< 16) To the extent that it is consistent 
with the security needs of the prison, 
there should be an opportunity for in¬ 
mates to lock their own cells; and 

(17) Conditions in the prison satisfy 
basic institutional environmental health, 
food service and nutritional standards. 

(iv) Parole. There should be effective 
procedures assuring that parole boards 
cannot take into account prisoners* par¬ 
ticipation in research and that prisoners 
are clearly informed that there is abso¬ 
lutely no relationship between research 
participation and determinations by 
their parole boards. 

If an Investigator wishes to present 
evidence of the importance and fairness 
of conducting a type of research on a 
prison population (requirements (A> and 
(B)) and proposes that the conditions 
of voluntariness and openness would be 
satisfied at a particular prison (require¬ 
ment <C>), the case should be presented 
to the Secretary. DHEW (or the head of 
any other department or agency under 
whose authority the research would be 
conducted). Such official should seek the 
advice of an existing or newly created 
advisory body (such as the Ethical Ad¬ 
visory Board established within the Pub¬ 
lic Health Service) in determining 
whether to approve the type of research 
at the specific institution. Such official 
or advisory body should be assisted by 
an accrediting office, which makes in¬ 
spections. certifies compliance with re- 
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qulremcnt <C>, and monitors continuing 
compliance of any prison involved in 
research. In determining such compli¬ 
ance, the accrediting office should be 
guided by the above description of the 
Commission's intent in recommending 
requirement <C). 

Recommendation (4 ); (A) The head 
of the responsible Federal department or 
agency should determine that the com¬ 
petence of the investigators and the ade¬ 
quacy of the research facilities Involved 
are sufficient for the conduct of any re¬ 
search project in which prisoners are to 
be involved. 

<B) All research Involving prisoners 
should be reviewed by at least one human 
‘Ubjecta review committee or institu¬ 
tional review board comprised of men 
and women of diverse racial and cultural 
backgrounds that includes among its 
members prisoners or prisoner advocates 
and such other persons as community 
representatives, clergy, behavioral scien¬ 
tists and medical personnel no$ associ¬ 
ated with the conduct of the research 
or the' penal Institution; in reviewing 
proposed research, the committee or 
board should consider at least the fol¬ 
lowing: the risks involved, provisions for 
obtaining informed consent, safeguards 
to protect Individual dignity and confi¬ 
dentiality, procedures for the selection 
of subjects, and provisions for providing 
compensation for research-related 
injury. 

Comment. The risk s involved in re¬ 
search involving prisoners should be 
commensurate with risks that would be 
iceepted by nonprisoner volunteers. If 
It Is questionable whether a particular 
project is offered to prisoners because 
of the risk Involved, the review commit¬ 
tee might require that nonprisoners be 
Included in the same project. 

In negotiations regarding consent, it 
l hould be determined that the written 
or verbal comprehensibility of the infor¬ 
mation presented is appropriate to the 
subject population. 

Procedures for the selection of subjects 
within the prison should be fair and im¬ 
mune from arbitrary intervention by au¬ 
thorities or prisoners. 

Compensation and treatment for re¬ 
search-related injury should be provid¬ 
ed, and the procedures for requesting 
such compensation and treatment should 
be described fully on consent forms re¬ 
tained by the subjects. 

Prisoners who are minors, mentally 
disabled or retarded should not be in¬ 
cluded as subjects unless the research is 
related to their pa^ticluar condition and 
complies with the standards for research 
involving those groups os well as those 
for prisoners. (Recommendations con¬ 
cerning research participation of chiJ- 
dre and the institutionalized mentally 
infirm will hereafter be made by the 
Commission.) 

There should be effective procedures 
inuring that parole boards cannot take 
into account prisoners* participation in 
research, and that prisoners are made 
certain that there is absolutely no rela¬ 
tionship between research participation 
and determinations by their parole 
boards. 


Recommendation (5): In the absence 
of certification that the requirements 
under recommendation (3) arc satisfied, 
research projects covered by that recom¬ 
mendation that are subject to regulation 
by the Secretary. DREW, and are cur¬ 
rently in progress should be permitted 
to continue not longer than one year 
from the date of publication of these 
recommendations in the Federal Regis¬ 
ter or until completed, whichever ts 
earlier. 

Part II. Background 

CHAPTER 3. NATURE OF RESEARCH 

INVOLVING PRISONERS 

Research activities Involving prison¬ 
ers may be divided into four broad cate¬ 
gories: biomedical research not related 
to the health or well-being of the sub¬ 
ject, biomedical research on practices 
intended to improve the health or well¬ 
being of the subject, social research, and 
behavioral research on practices intend¬ 
ed to improve the health or well-being 
of the subject. The first category of re¬ 
search using prisoners mainly Involves 
phase 1 testing of new drugs and testing 
of vaccines as to efficacy. Biomedical 
and behavioral research related to the 
health or well-being of the prisoner-par¬ 
ticipants generally Involves the study of 
conditions associated with prisoners or 
prisons. In addition, innovative practices 
in prisons, intended to rehabilitate or 
treat prisoners, often have many attri¬ 
butes of behavioral research but are sel¬ 
dom introduced as such. The major con¬ 
troversy over participation of prisoners 
surrounds their use as subjects of bio¬ 
medical research not related to their 
health or well-being and their unwilling 
involvement Jn experimental treatment 
or rehabilitative programs. 

Biomedical research unrelated to the 
health or well-being of prisoner-partici¬ 
pants was conducted In the United States 
only in isolated instances prior to the 
establishment in 1934 of a program at 
Leavenworth Prison to assess the abuse 
potential of narcotic analgesics; such re¬ 
search is now conducted at the Addiction 
Research Center in Lexington. Kentucky, 
although it was announced recently that 
the program will be terminated by the 
end of 1976. The current Involvement of 
prisoners in biomedical research unre¬ 
lated to their health or well-being can be 
traced to three sources. First, during 
World War II, prisoners volunteered in 
large numbers for studies, such as those 
to develop effective anti-malarla] drugs, 
which were viewed as contributing to the 
national interest Reviews of these prison 
research activities by several state com¬ 
missions resulted In their endorsement 
In fact prisoner participation in re¬ 
search was felt to be such a salutary 
experience that the American Medical 
Association formally opposed allowing 
persons convicted of particularly serious 
crimes to have the privilege of partici¬ 
pating in scientific experiments. 8ccond. 
the enthusiastic support of biomedical 
research by the government and the pub¬ 
lic following the war brought an enor¬ 
mous growth to research enterprises, and 
prisoners served as subjects in mAny of 
these new endeavor#. Third, the 


thalidomide experience was followed by 
pasage in 1962 of the Kcfauvcr-Harrls 
amendments to the Food and Drug Act, 
which established additional require¬ 
ments for testing the safety and efficacy 
of all drugs to be sold in interstate com¬ 
merce and thereby encouraged the con¬ 
tinued use of prisoners in research. The 
phase 1 testing requirements established 
under these amendments required evalu¬ 
ation of the safety of new drugs in 
normal volunteers under controlled con¬ 
ditions. and prisoners became the popu¬ 
lation on which much of this testing was 
performed. 

Innovative prison practices are often 
difficult to distinguish from what might 
be termed behavioral research on prac¬ 
tices Intended to Improve the health 
or well-being of prisoner-participants. 
Since the early 1000's, innovation & such 
as flexible sentences, indeterminate sen¬ 
tences, behavioral therapies during im¬ 
prisonment, and parole and probation 
based on evidence of rehabilitation have 
been introduced into the prison system. 
These innovations have not generally In¬ 
cluded provisions for design, review and 
evaluation as research. Frequently, 
though, the behavioral programs have 
had many characteristics of behavior 
modification research. Examples range 
from use of "therapeutic community” 
and reinforcement techniques in prison, 
to use of aversive conditioning (employ¬ 
ing electric shock or drugs with un¬ 
pleasant effects) in treating sex offend¬ 
ers or uncontrollably violent prisoners, 
to use of a structured tier system (token 
economy) in which a prisoner progresses 
from living conditions of severe depriva¬ 
tion to relative freedom and comfort as a 
reward for socially acceptable behavior. 
At the extreme of research or treatment 
designed to change behavior were castra¬ 
tion for sexual offenders and psychosur- 
gery for uncontrollable violence. 

The peak of enthusiasm for the appli¬ 
cation of behAvior modification tech¬ 
niques in the prison system was marked 
by the establishment of the Special 
Treatment and Rehabilitation Training 
‘START* program in the Federal Bu¬ 
reau of Prisons, and the planning of a 
new federal prison at Butner, North 
Carolina, with research in applying be¬ 
havioral modification throughout a 
prison as its primary purpose. The 
START program wra s abandoned, after 
years of operation, under consider¬ 
able criticism and after some challenges 
in court. 8imllar activities led to a re- 
evaluation of the programs planned for 
Butner. which opened in May 1976. It 
now offers a variety of vocational and 
academic courses as well as general 
counseling. Participation in these pro¬ 
grams is voluntary, and changes in the 
program content will be introduced only 
with the approval of both the inmates 
and the staff. 

Social research and psychological test¬ 
ing are also conducted in prisons. Proj¬ 
ects include studies of the factors which 
may contribute to criminal behavior 
(such as cytogenetic anomalies or socio¬ 
economic and psychologicalstress), com¬ 
parison of effectiveness of various re¬ 
habilitative programs in reducing recldi- 
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vism. psychological assessment of crim¬ 
inals os compared with noncriminal 
counterparts, tracking the outcome of 
Judgments concerning “dangerousness." 
and evaluating standards for determin¬ 
ing competency to stand trial. 

Examples of biomedical research on 
practices intended to Improve the health 
or well-being or subjects In prisons are 
studies to reduce the spread of infections 
in crowded environments or to develop 
new methods of treating drug addiction. 
Other research, which may or may not be 
Intended to benefit subjects, includes In¬ 
vestigations to increase understanding of 
the nature and causes of narcotic or al¬ 
cohol abuse and addiction. 

Research conducted or supported bp 
DHRW . Information was made available 
to the Commission by the Public Health 
Service <PHS> regarding all biomedical 
research projects Involving prisoners 
that were conducted or supported since 
January 1.1970. In addition, the National 
Institute of Mental Health (NIMH) pro¬ 
vided Information on all behavioral re¬ 
search with prisoners that was conducted 
or supported since July 1, 1971. A sum¬ 
mary of this information follows. 

Biomedical research with prisoners was 
conducted or supported by five of the six 
PHS agencies, the exception being the 
Health Resources Administration. The 
Alcohol. Drug Abu*e. and Mental Health 
Administration ( ADAMHA) reported 
conducting over 40 intramural research 
projects in its testing facility at the Ad¬ 
diction Research Center in Lexington. 
Kentucky. These studies Involved a wide 
range of activities, such as developing 
methods for detecting drugs of abuse 
through urinalysis, studies of various 
properties of morphine and other nar¬ 
cotics. evaluations of methadone, studies 
of the effects of amphetamines, analysis 
of interactions of various drugs with nar¬ 
cotics. and assessment of the addictive 
or abuse potential and psychooctive ef¬ 
fects of new drugs. ADAMHA also sup¬ 
ported nine extramural studies Involving 
prisoners, Including studies of the XYY 
chromosome anomaly, assessment of 
clinical methods to predict episodic vio¬ 
lence. study of the use of narcotic antag¬ 
onists to treat addict inmates In a prison 
and in a work release program, and study 
of behavioral and biological correlates of 
alcoholism. 

The Center for Disease Control re¬ 
ported three studies with prisoners: 
these involved vaccines and skin test 
studies for a parasitic disease. FDA con¬ 
ducted five studies with prisoners, all of 
which Involved oral administration of a 
standard dose of a commercially avail¬ 
able antibiotic (Penicillin or Tetracy¬ 
cline). FDA also supported three studies 
with prisoners (two evaluating skin sen¬ 
sitization by Irritants and one studying 
cyclamates). In the Health Services Ad¬ 
ministration. research involving prison¬ 
ers was conducted by physicians at one 
PHS hospital (13 studies of metabolic 
responses to prolonged bed rest) and by 
physicians and behavioral scientists at 
the Research Division. Bureau of Prisons 
(33 studies involving a wide range of ac¬ 
tivities. such as dental care, weight re¬ 


duction and tattoo removal: many were 
behavioral and rehabilitative rather than 
biomedical in focus). Seven institutes of 
the National Institutes of Health re¬ 
ported support of a total of 19 research 
programs Involving prisoners. This re¬ 
search included studies of vaccines (ru¬ 
bella. rubeola, cholera toxoid. Influenza 
and other respiratory viruses, streptococ¬ 
cus), testicular cell function, treatment 
of sun-induced skin conditions, response* 
to infectious diseases (colds, cholera), 
pathogenesis of acne, and the effect of 
diet on blood pressure and lipids. 

Behavioral research with prisoners 
conducted or supported by NIMII In¬ 
cluded psychological and social research 
studies of crime and delinquency. In¬ 
dividual violence, institutionalization, 
and law-mental health interactions. 
Participation of prisoners as subjects in 
these studies was essential due to the 
nature of the inquiries. A small number 
of intramural studies conducted at 6t. 
Elizabeths Hospital were related to 
analysis of procedures used to determine 
competency to stand trial or assess dan¬ 
gerousness of criminally Insane patients. 
Supnort was provided for 19 extramural 
studies, some of which had biomedical 
os well as behavioral components. This 
research Included studies (1) to Identify 
sources and patterns of criminal and 
delinquent behavior (the XYY syndrome, 
attitudes toward criminal behavior): 
(2> to develop, test or evaluate models 
for the prevention, treatment or reme¬ 
diation of criminal behaviors (predic¬ 
tion of violence, lithium treatment for 
aggressive behavior. Impact of Imprison¬ 
ment on the families of block prisoners, 
perceptions of the minority prison com¬ 
munity, effects of prison environment 
stress on physical and mental health of 
Inmates and staff); and (3) to define 
and analyze critical Issues in law and 
mental health interactions (due process 
In determination of criminal insanity, 
assessment of adequacy of treatment for 
offenders committed to mental Institu¬ 
tions. release of dangerous mental 
patients, the impact of a "dangerous- 
ness M standard as the sole criterion for 
Involuntary commitment). In addition, 
NIMH has been directed by Congress to 
study the factors contributing to homo¬ 
sexual rape In prisons. 

CHAPTER 4. EXTENT OF RESEARCH INVOLVING 
PRISONERS 

The Commission obtained Information 
from all fifty states and the Federal Bu¬ 
reau of Prisons on the policies of each 
toward research involving prisoners and 
whether or not research, if permitted. Is 
being conducted. Also, the Pharmaceuti¬ 
cal Manufacturers Association surveyed 
Its members to assess the extent of phar¬ 
maceutical research involving prisoners. 
These surveys do not document what is 
generally considered to be a significant 
amount of social and behavioral research 
conducted by scholars and by the prison 
system Itself. 

Research in state and federal prisons . 
TO ascertain the status of state laws, reg¬ 
ulations and policies governing research 
involving prisoners, and to determine 


where such research Is being conducted, 
state correctional agencies and the Fed¬ 
eral Bureau of Prisons were surveyed 
during the summer of 1975. The follow¬ 
ing information Is based on the reports 
received at the time from the state-wide 
agencies and the Bureau of Prisons. It 
should be noted that the policies and re¬ 
search activities of county and municipal 
Jails were not surveyed. 

1. Of the 21 states that permit bio¬ 
medical research and the 23 states that 
permit behavioral research in prisons, 
studies arc being conducted in the state 
prisons of only seven and five states, 
respectively. 

2. Of the seven states in which bio¬ 
medical research Is conducted, all of the 
programs are unrelated to the health or 
well-being of the subjects and primarily 
involve drug and cosmetic testing. 

3. Of the five states In which behav¬ 
ioral research is conducted, all of the 
programs ore characterized as thera¬ 
peutic in four states, and both therapeu¬ 
tic and nontherapeutic research (so 
characterized) in one state. No state re¬ 
ported conducting research programs In¬ 
volving behavior modification. 

4. Eight states prohibit biomedical 
research: one by legislation, six by de¬ 
partmental policy, and one by morato¬ 
rium: twenty-two have no specific policy. 

5. Five states prohibit behavioral re¬ 
search: one by legislation, three by de¬ 
partmental policy, and one by morato¬ 
rium; twenty-three have no specific pol¬ 
icy. 

6. Research Is being conducted only 
in states that have specific legislation 
or departmental policies permitting and 
regulating It 

7. Information provided by the Fed¬ 
eral Bureau of Prisons Indicated that 
both biomedical and behavioral research 
arc permitted by departmental policy. 
Biomedical research (limited to addic¬ 
tion research at Lexington) and behav¬ 
ioral research projects are being con¬ 
ducted.* 

Participation of prisoners in pharma¬ 
ceutical testing. The Pharmaceutical 
Manufacturers Association conducted a 
survey of its members to ascertain the 
extent to which they used prisoner vol¬ 
unteers as subjects for drug testing in 
1975, with the focus primarily on phase 
1 studies. Fifty-one companies, repre¬ 
senting three-fourths of the members' 
annual expenditures for research and 
development, responded to the survey. 
Sixteen of the 51 used prisoners as sub¬ 
jects. 

Of these 16 companies. 14 conducted 
phaso 1 drug research with prisoners, 
employing a total of nearly 3600 prison¬ 
ers in 100 protocols studying 71 sub¬ 
stances. For nine companies, phase 1 
testing represented their only use of pris¬ 
oners as subjects. The percentage of 
phase 1 testing subjects who were pris¬ 
oners ranged from 100% (one com¬ 
pany) to 2%, with a median of 50% (on 


■ In March 1976, the Director of the Fed¬ 
eral Bureau of Prison* announced that all 
biomedical research in federal prisons would 
be discontinued. 
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Average could not be calculated from Uie 
data given >. The companies listed a total 
of eight state and she county or munici¬ 
pal prisons as research sites. Ten com¬ 
panies used only minimum security pris¬ 
ons, No companies used detainees in 
their research. Other categories of vol¬ 
unteer subjects which the companies re¬ 
ported using in phase 1 studies Included 
college students, medical students, com¬ 
pany employees, residents of foreign 
countries, military personnel, members 
of fraternal organizations, medical per¬ 
sonnel. and the genoral population. 

Thirty-three of the 51 companies Indi¬ 
cated that they had insurance policies or 
other mechanisms for compensating 
subjects who might be injured in re¬ 
search. (There was no determination of 
the extent to which such policies or other 
mechanisms would provide compensa¬ 
tion in the absence of legal liability.) 

Past HI. Activities or the Commission 

CHAPTER ft. SITE VISITS TO PRISONS 

The Commission made a site visit to 
the State Prison of Southern Michigan 
at Jackson on November 14. 1075. In ad¬ 
dition. groups of Commission members 
visited Washington State Penitentiary in 
Walla* Walla, the Michigan Intensive 
Program Center at Marquette, and the 
California Medical Facility at Vacaville. 
Prior to the visits. Commission members 
were briefed by a former prison admin¬ 
istrator. a former prisoner, and a direc¬ 
tor of research from a pharmaceutical 
manufacturing Arm. regarding condi¬ 
tions to look for and questions that might 
be asked. 

The State Prison of Southern Alichi - 
gan at Jackson is the largest penitentiary 
in the United States, housing over 5000 
residents. It is also the site of one of 
the largest nontherapeutic biomedical 
research operations, with special build¬ 
ings on the grounds constructed by two 
pharmaceutical manufacturers (Parke- 
Davis and Upjohn) specifically to con¬ 
duct phase 1 drug studies. 

Commission members toured the pri¬ 
son facilities, including regular and hon¬ 
or cell blocks, prison industries, the prison 
Infirmary, and the research buildings. 
They discussed prison procedures with 
the deputy warden, and research proce¬ 
dures with the vice-chairman of the 
committee that reviews each research 
protocol and with members of the re¬ 
search teams. Most of their visit was 
devoted to discussion of prison conditions 
and the research program with prisoners. 

According to materials made available 
to the Commission, the research con¬ 
ducted at Jackson Is primarily phase 1 
drug testing, although some phase 2 
studies and device testing are also per¬ 
formed. Research protocols must be re¬ 
viewed and approved by the Protocot Re¬ 
view and Protection Committee (com- 
ix*ed of five physicians in the commu¬ 
nity and at Michigan medical schools, 
two lawyers and a third lay member) and 
by the Director of the Department of 
Corrections. Annual reports of research 
performed ore made to the Review and 
Protection Committee and the Depart¬ 


ment; any adverse reactions that occur 
are reported to the Committee immedi¬ 
ately. N 

Information about the research pro¬ 
gram is included in the packet of infor¬ 
mation an inmate receives upon enter¬ 
ing the prison; there Is no additional re¬ 
cruitment or contact with the prisoners 
by the research personnel unless he re¬ 
quests information about participation. 
Then the program is described to him 
in a group meeting, and If he wishes to 
be considered for research he undergoes 
a physical examination and laboratory 
screening tests. Eligibility is contingent 
upon approval of the prison authorities 
and passing the screening tests; In addi¬ 
tion. subjects must have an IQ of at 
least 70. 

Those who qualify enter a common 
subject pool maintained for the two 
companies on a card flic. When a new 
protocol is Initiated, prisoners’ cards are 
pulled from the front of the file, and the 
specific protocol Is described to them. If 
they decline to enter the study, they re¬ 
enter the pool. The studies are about 
equally divided between inpatient and 
outpatient trials. Pay is based on the 
procedures Involved, according to a 
schedule devised by the Protection Com¬ 
mittee and approved by the Department 
of Corrections, and is comparable to pay 
received in prison industries. Of the 5200 
prisoners at Jackson, approximately 800 
are in the research subject pool. The 
Commission was advised that medical 
supervision is dose.* that a physician is 
present or on call In the immediate vi¬ 
cinity at all times, that a prisoner can 
at any time/ and that no notation of his 
participation In research is made in his 
official prison record, so that the parole 
board Is not advised of it. 

Commission members talked with a 
representative sample of 80 prisoners 
both individually and in groups. The 
sample was selected by Commission stafT 
from the master list of all prison resi¬ 
dents. and included both research par¬ 
ticipants and nonparticipants who re¬ 
sponded to an invitation to meet with 
the Commission. In addition, prisoners 
suggested by other Inmates were Inter¬ 
viewed In a group setting. Overall Im¬ 
pressions from tills experience were that 
prisoner-participants valued the re¬ 
search opportunity. In general, they felt 
that they were free to volunteer for or 
withdraw from the program at will and 
were given adequate Information about 
research protocols. Nonparticipants ex¬ 
pressed various reasons why research 
was not for them, but did not object to 
Us being available for others. 

Participants gave many reason for vol¬ 
unteering for research, including better 
living conditions, need for a good medi¬ 
cal evaluation, and desire to perform a 
worthwhile service to others, but It was 
clear that the overriding motivation was 


•A consent form provided u a uunplo for 
review contained a contrary Implication. The 
drug company representatives readily 
acknowledged that this wna a mistake, how¬ 
ever. and they gave assurances that the form 
would he corrected. 


the money they received for participat¬ 
ing. In fact, their strongest objection was 
that they pay for participation In re¬ 
search was held down to levels compara¬ 
ble to prison industries. Other com¬ 
plaints focused on limitations to partici¬ 
pation rather than on research excesses: 
if a prisoner stayed on an Inpatient study 
for more than a week, he would Umq his 
prison Job seniority; prison officials were 
said to exclude certain prisoners arbi¬ 
trarily; some prisoners did not seem to 
get called to participate in research as 
often as others. They generally rejected 
the notion that they were coerced Into 
participating in research, and stated they 
know their participation would not be 
revealed to the parole board. 

The major complaints of the partici¬ 
pants were directed toward the prison 
system, not the research program. When 
asked if research in prisons should be 
stopped, the prisoners Interviewed unan¬ 
imously said no. They urged correction 
of what they viewed as inequities (e.g.. 
that pay be increased, that authorities 
be forbidden arbitrarily to withhold per¬ 
mission to participate), but asked that 
biomedical research programs in prisons 
be allowed to continue. 

As a follow-up to the visit to Jackson, 
the Commission staff compared the char¬ 
acteristics of the 792 men in the drug- 
testing pool on November 27. 1975 with 
a randomly selected control sample of 
similar size. Data came from a computer 
print-out of the prison’s daily roster. 
Subjects ivere disproportionately white; 
although blacks comprise almost 88% 
of the nonsubject prison population, they 
are only about 31% of the subject pool. 
'Data furnished to the Commission by 
Dr. William Woodward of the Univer¬ 
sity of Maryland showed a similar In¬ 
verted racial pattern in the biomedical 
research program at the Maryland House 
of Corrections at Jessup.) At Jackson, 
subjects tended to be older than non¬ 
subjects. to have been in prison much 
longer (an average of almost two years, 
compared to one year for nonsubjects), 
and to have been sentenced to Jackson 
more times (2.1 times compared to 1.8 
times for nonsubjects). There was also 
a striking over-representation among the 
subjects of men housed in the prison’s 
two honor blocks. 


In order to observe behavioral pro¬ 
grams operating In a prison setting, 
groups of Commission members visited a 
unit of the Washington State Peniten¬ 
tiary at Walla Walla and the Michigan 
Intensive Program Center at Marquette. 
Neither program is conducted as re¬ 
search. and the Commission Is not aware 
of a behavior modification program in a 
state or federal prison that is so con¬ 
ducted at present. 

The program at Walla Walla utilized a 
therapeutic community approach, and 
dealt with the state's most difficult-to¬ 
rn annge prisoners, who were sent to the 
unit generally because of unacceptable 
conduct In the regular system. The unit 
Is operated almost entirely by the pris¬ 
oners themselves, who serve as the thera¬ 
peutic community, establishing and cn- 
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forcing rules oI conduct. On entering the 
program, a prisoner is placed in an iso- 
lotion cell. His only contacts are visits 
by the director and other prisoners on 
the unit, who explain the rules to him 
and urge him to conduct himself in such 
a way as to be able to Join them. When 
he is willing to conform, he is released 
from his cell to the open ward. There, 
the mAin emphasis becomes retraining in 
appropriate patterns of social interac¬ 
tion, using such mechanisms as group 
discussions of current events, recrea¬ 
tional programs, and group therapy. 
Swearing, use of Jargon, and fighting are 
among the numerous forbidden behav¬ 
iors: violations are punished by a return 
to the isolation cell, with the group serv¬ 
ing as enforcer of the rules And deter¬ 
mining when the violator can return to 
the ward. 

The primary purpose of the Wallo 
Walla program Is to encourage learning 
of socially acceptable behavior rather 
than specifically to prepare the prison¬ 
ers for return to the outside world or the 
regular prison system. Most men remain 
on the unit for long terms. Those who 
have been released outside the prison 
are said to have done remarkably well, 
with recidivism a rare event (follow-up 
records are apparently not maintained). 
Return to the regular prison system 
would be dangerous, since those in the 
program gain reputations as informers. 
Interviews with prisoners in the program 
yielded only the highest praise for It. 
Prisoners admitted initial resentment of 
the isolation treatment, but claimed that 
It was the only way they had ever been 
made to think seriously about themselves 
and their behavior, and that it provided 
the necessary impetus for their behavior 
change. 

Tlie Michigan Intensive Program Cen¬ 
ter iMIPC) at Marquette Is a maximum 
security facility housing difficult-to- 
manage prisoners who have been trans¬ 
ferred from other facilities In the state. 
The behavioral program there Is based 
on a six-level token economy. Privileges 
and comforts increase as a resident earns 
enough tokens to progress from the lower 
to the higher levels. Tokens are earned 
for correct behavior (making the bed. 
cleaning the cell, attending educational 
activities, not fighting, etc.) and are 
awarded at frequent intervals through¬ 
out the day. The purpose of the program 
is to improve the prisoners’ behavior suf¬ 
ficiently to enable him to return to the 
regular prison system and be manageable 
there. 

Interviews with prisoners at the MIPC 
indicated no enthusiasm for the program 
The prisoners seemed to tolerate It 
grudgingly and submit to the process in 
order to get bock into regular prison life, 
but with the determination that nothing 
done to them In the program was really 
going to change their behavior. They 
generally viewed the program as “Just 
another lock-up.” no better or worse than 
the segregation blocks to which they 
might have been assigned alternatively. 
Their major objection was the arbitrari¬ 
ness by which the prison system could 
decide to send them to the MIPC. No fig¬ 


ures were available on recidivism, nor was 
tliere any other means to document the 
effectiveness of the program. 

Commission members also visited the 
California Medical Facility at Vacaville, 
which houses approximately 1.400 in¬ 
mates. Most of the prisoners are referred 
to Vacaville for medical or psychiatric 
reasons, and one-fourth of the popula¬ 
tion is excluded from particiaption In re¬ 
search for security reasons. Those who 
wish to volunteer sign a roster at the re¬ 
search office, and selection of subjects is 
made in numerical order from this list 

Research conducted at Vacaville in¬ 
cludes a large program of skin-testing 
for hypersensitivity, as well as internal 
administration of experimental drugs. 
New volunteers begin with a skin-test 
study before advancing to higher paving 
pharmaceutical studies. 

Other paying prison Jobs arc available, 
and at the time of the visit there were 
unfilled slots for reasons that were un¬ 
clear but possibly had to do with dispari¬ 
ty in pay or difficulty of the work os com¬ 
pared with participation in research. 
Legal counseling is available from law’ 
students who visit the prison weekly. 
Educational programs range from ele¬ 
mentary school through a baccalaureate 
degree. There is spot censorship of mail. 
Telephones are available, but the in¬ 
mates must pay to use them 

The Inmates’ council reviews all re¬ 
search projects and can veto any proto¬ 
col Most of the active protocols have 
also been reviewed by Institutional Re¬ 
view Boards of outside institutions. In¬ 
formed consent is obtained in writing, 
and the prisoner receives a copy of the 
signed form. Examination of a card file 
indicated a significant dropout rate from 
studies; apparently prisoners feel free ta 
withdraw, even though they know that if 
they do so frequently, their chances of 
being invited to participate In future 
studies will be reduced. 

CHAPTER 6. NATIONAL MINORITY CONTtB- 
ENCB OK HUMAN EXPERIMENTATION 

In order to assure that minority view¬ 
points would be heard, the Commission 
contracted with the National Urban 
Coalition to organize a conference on 
human experimentation. The conference 
was held on January 6 - 8 . 1976. at the 
Sheraton Conference Center, Reston, 
Virginia. Attended by over 200 represent¬ 
atives, it provided a format for presenta¬ 
tions of papers and workshop discussions 
from which a set of recommendations 
emerged. The papers and the recommen¬ 
dations relevant to prison research ore 
summarized below, 

Joyce Mitchell Cook, Ph D . Dr. Cook 
suggests that ethically acceptable re¬ 
search may be assured by a principle of 
equality (i.e„ that researchers not tro- 
pose experiments which they or members 
of their family would not participate Jn). 
She argues that the term “informed 
consent” is ambiguous, since It wrongly 
places the emphasis upon process and 
information rather than on voluntari¬ 
ness. Dr. Cook adopts the position that 
volunteering is genuine only if the end 
to be pursued is one to which the 


volunteer is devoted. Because of the ex¬ 
traneous motives of prisoners, she con¬ 
cludes that they are volunteers in name 
only. 8he recommends that behavioral 
research be permitted only if It directly 
benefits the participants and can be con¬ 
ducted on hospital words rather than in 
prisons. Dr. Cook concludes that experi¬ 
mentation on prisoners ought to be 
abolished and that the risks of expert- 
mentation should be distributed more 
equally among members of the free- 
living world. 

Larry /. Palmer , J. D. Mr, Palmer be¬ 
gins with the premise that the ethical 
problems posed by prison experimenta¬ 
tion derive from racial, religious and na¬ 
tionalist conflicts and that the Issues of 
prisoner* And race are merged. He rec¬ 
ommends guidelines to encourage scru¬ 
tiny of: (1 > The appropriateness of using 
prisoners In a particular protocol, (2) the 
societal priorities associated with the re¬ 
search, and (3) the potential risks and 
procedures to minimize such risks. He 
suggests that research involving prison¬ 
ers might be regulated by state officials, 
with additional monitoring and scientific 
evaluation by professionals and some su¬ 
pervision of the consent process. All de¬ 
cisions and consequences regarding ex¬ 
perimentation in prisons should be open 
to public scrutiny. Mr. Palmer sees little 
justification for a ban on all research in 
prisons; rather, he advocates a "scrutiny 
of values.” through a statement of the 
nature, purposes and risks of each pro¬ 
tocol in relation to the interests of the 
prison population. 

L. Alex Stran , PhD., LL B. Dr. 8wnn 
argues that behavioral research Is aimed 
at quelling dissident prisoners who view 
their incarceration in political and eco¬ 
nomic terms. He suggests that such re¬ 
search ought Instead to promote “human 
liberation” by exposing oppressive con¬ 
ditions in prison. He advocates self-de¬ 
termination for prisoners, particularly 
with regard to the goals of social and 
behavioral research, and challenges so¬ 
cial and behavioral scientists to accept 
responsibility for the possible misuse of 
their research findings. Dr. 8wan asserts 
that scientific manipulation of prisoners 
to conform to the will of the state is un¬ 
ethical. Just as it is unethical to use sci¬ 
entific techniques for disciplinary or 
punitive purposes. He further states that 
experimentation on the brain to alter 
behavior violates the Inmate's Independ¬ 
ence and right to free speech, that the 
prison system is so inherently coercive 
that informed and voluntary consent Is 
impossible, that labeling of prisoners as 
aggressive or violent for research pur¬ 
poses is dishonest and repressive, and 
that civil liberties arc endangered by be¬ 
havior modification techniques in prisons 
because of Uie closed nature of such 
institutions. 

Recommendations of minority confer¬ 
ence workshops on research involving 
prisoners. Two workshops were devoted 
to the topic of research involving prison¬ 
ers. The first of these recommended a 
moratorium on all non therapeutic bio¬ 
medical research in prisons until a com¬ 
prehensive evaluation of human experi- 
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mentation has been made. This evalua¬ 
tion should Include consideration of the 
purpose of research Involving prisoners, 
criteria for selection of subjects, assess¬ 
ment of risks, government responsibility 
for regulating research in prisons, re¬ 
sponsibility of professional organizations 
regarding such research, the role of pris¬ 
oners In the supervision of the research, 
the fixing of financial responsibility in¬ 
cluding compensation for harm result¬ 
ing from research, and access of prison¬ 
ers to official bodies outside the prison. 
The workshop also recommended that 
behavioral research be redirected from a 
focus on the individual prisoner to the 
goal of understanding the nature of pris¬ 
ons and their effects on individual pris¬ 
oners. Recommendations were not pro¬ 
posed regarding Informed consent be¬ 
cause of doubts that it is possible to ob¬ 
tain informed consent in our prisons. 

The second workshop recommended 
the establishment of a permanent com¬ 
mission to regulate human experimenta¬ 
tion. a ban on biomedical research and 
psychosurgery in prisons, establishment 
of a human subjects review committee 
with prisoner representation, and the 
provision of technical and legal resources 
to prisoners who are potential subjects of 
human experimentation. 

CHAPTER 7. PUBLIC HEARING 

On January 9. 1976. the Commission 
conducted a public hearing on the issue 
of research involving prisoners. Sum¬ 
maries of the presentations that were 
made to the Commission follow. 

Gabc Kaimoxcitz (Senior Staff Attor¬ 
ney. Michigan I/egal Services) suggested 
that researchers assume thnt there is in¬ 
formed consent, and that they often fall 
to use adequate control subjects, par¬ 
ticularly in behavioral research. Fur¬ 
ther, investigators may limit public ac¬ 
cess to information about prison research 
projects. He stated that they often use 
captive populations without considering 
the availability of community volunteers, 
and too often apply medical or psycholo¬ 
gical models Inappropriate to economic 
and social problems. Prisoners are in an 
Inherently coercive environment, and 
their consent to research is always sus¬ 
pect. Mr. Kaimowltz Is not opposed to 
therapeutic biomedical or behavioral re¬ 
search when the prisoners themselves re¬ 
quest its implementation. In such situa¬ 
tions a review committee should examine 
the conditions that caused the prisoners 
to make such a request 

Matthew L . Myers (National Prison 
Project of the American Civil Liberties 
Union Foundation) slated that Informed 
consent is not feasible in the prison en¬ 
vironment. Regardless of prison policy 
concerning participation in research and 
parole, prisoners may believe that In¬ 
volvement contributes to early release. 
They may also participate to escape from 
tlie routine of prison life or to earn money 
for necessities. Mr. Myers said that most 
medical experimentation is conducted in 
medium or maximum security facilities 
m which conditions are oppressive, alter¬ 
natives are few, and there is a potential 


for abuse due to the closed, isolated and 
coercive nature of the prisons. 

William R. Martin, MD. (Director. 
Addiction Research Center. National In¬ 
stitute on Drug Abuse, DHEW) stated 
that addiction research is Important and 
necessary both for society and for the 
prisoners. Limiting such research will 
retard development of therapy for addicts 
and will prohibit the evaluation of the 
addictive properties of new analgesics. 
Research participation is beneficial to 
most prisoners, he said, in that it is gen¬ 
erally a safe and constructive experience, 
often Improves health, and Is a source of 
pride. Dr. Martin has been unable to 
identify any other population in which 
such studies con be done as validly and 
safely as In prisoners. He feels that 
prisoner participation may be altruistic, 
and therefore society should compensate 
participants for their • involvement and 
for any injuries that may occur. There Is 
empirical evidence that prisoners can 
and do make informed Judgments, and 
are equally knowledgeable about research 
programs as other subjects. Practical 
measures can be taken to minimize the 
seductiveness of the research setting 
compared to the prison environment. 

Theodore Francis (Occupational Drug 
Use Program. New York State Office of 
Drug Abuse Services) urged that bio¬ 
medical and behavioral research In pri¬ 
sons continue, but that more attention be 
paid to compensation, the level of health 
care provided to subjects, and review of 
behavioral research. Participation of 
prisoners should be judged an acceptable 
means of earning money, and inmates 
should be reimbursed according to dis¬ 
comforts and risks incurred. Money 
earned should be held in escrow for 
prisoners until release or paid to their 
families. A national board should review 
all behavior modification research for 
efficacy, validity, and risks to individuals 
and to the community. This board would 
Issue public notices in lay language, de¬ 
scribing dates and place of the research, 
as well as the reimbursement provisions. 

Michael S. Lottman (Commission on 
the Mentally Disabled. American Bar As¬ 
sociation, and the National Association 
for Retarded Citizens) urged that special 
care be given to protecting the rights of 
mentally disabled prisoners. Thereafter, 
testifying as an individual, he opposed 
nontherapeutic biomedical research on 
prisoners which exposes them to risk of 
discomfort, pain or Incapacity. He stated 
that the coercive and oppressive nature 
of penal institutions precludes obtaining 
voluntary Informed consent. Prisoners 
are not physiologically unique and there¬ 
fore provide no Information which can¬ 
not be gained from a free population. Re¬ 
search on prisoners benefits drug com¬ 
panies and researchers, he said. If re¬ 
search is to continue in prisons, particu¬ 
lar care should be given to protecting 
the rights of mentally retarded prison¬ 
ers, and an independent body should cer¬ 
tify that each subject can and has given 
Informed consent. Mr. Lottman is not op¬ 
posed to therapeutic biomedical research 
in a prison setting, provided there are 
proper controls and consent procedures. 


Joseph Stctlcr (President. Pharmaceu¬ 
tical Manufacturers Association) stated 
that to the best of his knowledge no 
prisoner has died or been permanently 
injured from research sponsored by drug 
companies. He .advocated continuation of 
drug research in prisons provided that: 
(1) researchers are qualified. (2) facili¬ 
ties are adequate, (3> participation is 
voluntary and informed. (4) research is 
monitored, and (6) prisoners are com¬ 
pensated fairly. He stated that prisons 
ore practical and safe for drug testing, 
and that discontinuance of such research 
might delay development of new drugs. 
He estimated that 85% of all phase 1 
drug testing is done on prisoners, and 
that the rate of compensation could in¬ 
crease substantially and still be Insignif¬ 
icant relative to the total cost of new 
drug development. Prisoner testing of 
cosmetics or over-the-counter drugs is 
minimal relative to research involving 
prescription medications. A 1975 policy 
statement of PMA on the conduct of 
clinical research was summarized. 

AUan H. Lawson (Executive Director. 
Prisoners* Rights Council of Pennsyl¬ 
vania) held that prisoners should be per¬ 
mitted to participate in experimentation 
only If the decision Is Absolutely volun¬ 
tary. This is impossible In today’s pri¬ 
sons. he said, because of economic pres¬ 
sures. forced idleness and inhuman con¬ 
ditions. In his view, research programs 
provide an excuse to prison administra¬ 
tors to neglect responsibilities such as 
housing, medical core and Job programs. 
Because of the reality of economic pres¬ 
sures. the Prisoners* Rights Council 
would permit some research in prisons 
provided safeguards are instituted, until 
other means of earning money are avail¬ 
able. However, the Council would ban 
research which involves exposure to in¬ 
curable diseases or is otherwise danger¬ 
ous or unnecessary. Mr. Lawson urged 
that medical care and compensation be 
provided for inmates injured during re¬ 
search. 

The Reverend Americas Roy (Prison¬ 
ers Aid Association of Maryland. Inc.) 
testified against medical experimentation 
In prisons based on personal experience 
at the Maryland House of Corrections. 
Prisoners participate in research, he 
said, because of economic deprivation 
and as a temporary escape from Inhu¬ 
man conditions. Use of prisoners is ex¬ 
ploitative of the economically depressed. 
Risks of research should be widely dis¬ 
tributed. especially among those who are 
likely to benefit. 

Part IV. Reports to the Commission 

CHAPTER 8. PHILOSOPHICAL PERSPECTIVES 

Papers on the ethical issues involved 
in research wrlth prisoners were prepared 
for the Commission by Roy Branson, 
Ph. D„ Cornel Ronald West. M.A., and 
Marx W. Wartofsky, Ph. D. 

Dr. Branson first analyzes the ethical 
principles underlying the standard argu¬ 
ments for and against research involving 
prisoners, and, secondly, examines sev¬ 
eral policy alternatives. He concludes by 
recommending a moratorium, appealing 
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to the principles of free and Informed 
consent and Justice. 

In reviewing arguments for experi¬ 
mentation. Dr. Branson cites three Justi¬ 
fications generally advanced in support 
of research involving prisoners: <1> That 
It contributes to the good of society; of 
which prisoners are members and there¬ 
fore recipients of benefits; <2) that it is 
an appropriate way for prisoners to 
make reparation; and <3> that prisoners 
can. in fact, give free and Informed con¬ 
sent. A valient of the third argument is 
that criminal conviction presupposes 
competence and responsibility; there¬ 
fore, prisoners must be presumed to have 
the capacity to volunteer. In fact, ad¬ 
vocates of this position point out that 
prisoners are permitted to choose work 
in hazardous industries and so should be 
permitted to choose work as research 
subjects as well. 

Opponents of prison research assume 
that experimentation is different from 
other occupations. A person's relation¬ 
ship to his body is not his relationship 
to his goods. A person's body, in a spe¬ 
cial and real sense, is the person. In ex¬ 
perimentation risk to bodily integrity 
is primary to the activity, whereas in 
other occupations, the risk is secondary. 

The two fundamental principles to 
which opponents of experimentation ap¬ 
peal are free and informed consort and 
justice. Those citing consent can say 
that prisoners cannot in principle give 
free consent because of thr inherent 
nature of prisons as coercive, total insti¬ 
tutions. Other opponents appealing to 
free consent do not go so far. They claim 
that sufficiently free consent to experi¬ 
mentation cannot in fact be given In 
American prisons. They cite not only 
the coercive structure of prisons, but 
such administrative features as limited 
alternative to earn money in prisons 
(none for equivalent rates of pay), and 
indetermtnate release dates with nonob- 
Jective or unknown conditions for leav¬ 
ing the prison. Dr. Branson identifies 
himself with the second position, saying 
that empirical analyses leave a serious 
and reasonable doubt that inmates of 
American prisons can in fact give a suf¬ 
ficiently free consent to experimentation. 

Justice is the other principle to which 
opponents of prisoner experimentation 
appeal. Injustice can take the form of 
injury, when a person is wrongfully 
harmed through exploitation or negli¬ 
gence by others. Injustice can also result 
from failure to follow the basic require¬ 
ment of distributive or comparative Jus¬ 
tice: that like cases arc to be treated 
alike and different cases be treated dif¬ 
ferently. Since prisoners are in relevant 
respects equal to free persons, the bur¬ 
dens of risk and harm should be pro¬ 
portional to those of free-living citizens, 
which would entail a significant reduc¬ 
tion in at least phase 1 dnag trials. On 
the other hand, prisoners are unequal to 
free persons in important respects in 
that they have been placed in total In¬ 
stitutions. Dr. Branson, citing compara¬ 
tive Justice, says the similarities of pris¬ 
oners to free persons requires that the 


proportion of experimentation utilizing 
prisoners should be reduced. The differ¬ 
ences between experimentation con¬ 
ducted on prisoners and those conducted 
on free persons require that prisoner ex¬ 
perimentation be stopped, at least until 
conditions change. 

In applying principles to policy alter¬ 
natives, Dr. Branson sees remuneration 
as a major and finally insurmountable 
practical obstacle to prisoner experimen¬ 
tation. The principle of informed con¬ 
sent dictates that in order for prisoners 
to give consent that is not eperced. they 
should not be paid more for experimen¬ 
tation than for other prison Jobs. But 
the principle of justice requires that rates 
of remuneration to prisoners should be 
equivalent to the rates paid to free volun¬ 
teers. Schemes relying on committees of 
prisoners for prisoners and prison offi¬ 
cials) controlling .funds created by the 
difference between the standard amount 
paid by drug companies and what an In¬ 
dividual prisoner received nm into prac¬ 
tical problems, for the committee itself 
could manipulate and coerce prisoners. 

Dr. Branson's recommendation, there¬ 
fore, is that the Commission declare a 
moratorium on prison research and sug¬ 
gest that if and when conditions In Amer¬ 
ican prisons have improved, then re¬ 
search might be resumed in those facili¬ 
ties which can meet the requirements of 
informed consent and Justice. He would 
not preclude the possibility of offering 
Innovative therapy to an individual in¬ 
mate in need of treatment, but this, he 
says, should be distinguished from pro¬ 
grams of “therapeutic research" which 
blur the distinction between individual 
therapy and experimentation. He sug¬ 
gests. in addition, that the moratorium 
extend to behavioral research, since new 
vchaviorai therapies may be evaluated 
first on nonprisoners, but that observa¬ 
tional research < nonintcrventional be¬ 
havioral research), as well as educa¬ 
tional programs, be permitted to con¬ 
tinue. 

Mr. West advocates a contractual ap¬ 
proach to human experimentation which 
requires full disclosure, written consent 
and choices that are rational. These re¬ 
quirements reflect the human rights to 
know, to choose and to be treated fairly. 
He distinguishes between coercion 
(which involves threats) and bribery 
(which involves manipulation of incen¬ 
tives). Mr. West considers requests for 
prisoners to participate in research to be 
bribery, not coercion; hence, choice is at 
play. The paucity of alternatives and the 
conditions of domination within prisons, 
however, undermine the rational basis 
for such choice. Mr. West concedes that a 
cert Ain degree of control over prisoners 
might be warranted, but only to the ex¬ 
tent that basic human rights are not vio¬ 
lated. The necessity for such control, he 
believes, suggests that prisoners are less 
appropriate subjects for research than 
are nonprisoners. Therefore, he urges 
that normal volunteers be recruited, in¬ 
stead: but he cautions against shifting 
the burden of research to Third World 
populations. 


Mr. West views behavioral research In 
prisons to be non therapeutic, inasmuch 
os the rehabilitative efficacy of behavior 
modification programs lias not been dem¬ 
onstrated. Thus, he would restrict such 
research according to the same principles 
he applied for nontherapcutlc biomedical 
research. 

Mr. West recommends termination of 
both non therapeutic biomedical and 
"therapeutic*’ behavioral research in¬ 
volving prisoners until such time is 
prison reform creates the conditions nec¬ 
essary for their legitimate participation 
in such research. 

Dr. Wartofsky begins his essay on sell¬ 
ing the services of one's body for re¬ 
search by discussing the extent to which 
being a subject is similar to other forms 
of wage-labor. He examines the nature 
of that which is being sold (and bought) 
and the extent to which a person has the 
rl^ht to offer his or her body in ex¬ 
change for money. His position is that 
whereas one may not sell one’s body, 
as such, nevertheless one may sell the 
disposition over the use of one's body' 
for specified purposes, for a specified 
time and under specified conditions. In 
other words, while one's life and liberty 
are inalienable rights (which cannot be 
separated from one's person and sold), 
one's services or capacities are com¬ 
modities which, in our free-market so¬ 
cial and economic system, are regularly 
exchanged for wages. 

Dr. Wartofsky then considers the 
-problem of risk-taking. In general, he 
says, no ethical question arises concern¬ 
ing the risks inherent in dangerous oc¬ 
cupations. since the workers arc seen 
as having free choice in undertaking or 
refusing such Jobs, and the risks involved 
are secondary to the needs of society 
which the occupations (e.g., coal min¬ 
ing, construction work, chemical manu¬ 
facturing) arc designed to meet. By con¬ 
trast, the nature of risk In research is 
such that one is placing one's health or 
well-being at risk not m a by-product 
of some other purpose, but as the pri¬ 
mary commodity; and it is the intimacy 
of the relation between one's person and • 
one's well-being which makes the ex¬ 
change disturbing. 

With respect to motivation, Dr. War¬ 
tofsky observes, it is generally assumed 
that placing oneself at risk for monetary 
gain is for one’s own benefit, whereas 
doing It without tangible reward Is more 
altruistic. However, he points out that 
one may place oneself at risk for mone¬ 
tary gain and, at the same time, be self- 
sacrificing (if. for example, the purpose 
is to support one’s family or otherwise 
satisfy the needs of others). Whether 
working for the abstract "good of so¬ 
ciety" is a higher motive than working 
for one's family Is a question which can¬ 
not be settled. Thus, he concludes, mo¬ 
tivation should be considered (If at all) 
only to the extent that tile seriousness 
of the motivation should be* commensu¬ 
rate with the degree of risk to be under¬ 
taken. 

Next, he considers the extent to which 
prostitution is like wage-labor, lnvolv- 
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ing, fta It were, the sale of a disposition 
over one's body for a certain purpose, at 
a certain rate and for a certain time. The 
relevance of the inquiry lies in the fact 
that what is being bought and sold in 
prostitution Is (Just as in participation 
in research' something which is "so in¬ 
timate to one’s person that there is 
.something disturbing in the notion that 
it is alienable, as a commodity." In his 
view, the ethical objections to prostitu¬ 
tion. and to being a paid research sub¬ 
ject, derive from the translation of re¬ 
lations which are supposed to express 
fundamental aspects of humanity into 
an economic exchange. In the paid re¬ 
search context, both the investigator 
and the subject are reducing an essen¬ 
tial human capacity (putting oneself at 
risk for others) to a commodity; so 
doing, they may dehumanize each other. 

Here, he observes, society is faced with 
a dilemma; on the one hand, research 
with human subjects Is important for 
the preservation and well-being of the 
species: on the other hand, the only 
means of conducting such research Is 
ethically questionable. He sees three ob¬ 
vious solutions: (1) To stop paying the 
subjects: (2) to conduct only that re¬ 
search which can be carried out with 
unpaid volunteers; and (3) to restruc¬ 
ture society in order to eliminate the 
economic need which induces < or coerces) 
the disadvantaged into malting up the 
largest portion of paid research subjects. 
All of these "solutions/’ however, are 
impractical. The pragmatic solution 
which he recommends, therefore, is to 
minimize the exploitive dements which 
"commodify" the situation. An alterna¬ 
tive would be to follow the model pro¬ 
posed by Hans Jonas in which the most 
valuable members of society (rather than 
the most expendable) undertake the 
risks, but Dr. Wartofsky considers this 
also to be impractical. Finally, he pro¬ 
poses that both paid and unpaid re¬ 
search subjects be organized, educated 
a s to their rights, and represented at all 
levels of review (Institutional Review 
Hoards as well as state and federal com¬ 
missions). This, he believes. would so¬ 
cialize the interaction, reduce the aliena¬ 
tion. and ameliorate the dehumanizing 
effects of the commodity relationship for 
both the paid subjects and the re¬ 
search ers. 

UUPTER 0. SOCIOLOGICAL AND BEHAVIORAL 
PERSPECTIVES 

In order to obtain an understanding 
of the nature of the social structure of 
a prison and Its implications for the pris¬ 
oner’s freedom and competence to make 
a choice for or against Involvement In 
research, the Commission requested 
papers by two sociologists: Jack well Sus¬ 
hi on. Ph. D., and John Irwin. Ph. D. In 
addition. Martin Groder. M.D . prepared 
a paper on behavioral research aimed at 
rehabilitation of prisoners. These essays 
are summarized below. 

Dr 8usman suggests that a determi¬ 
nation regarding prisoners* participation 
in biomedical or behavioral research de¬ 
pends on understanding their value sys¬ 
tem and how it deviates from conven¬ 


tional norms. He describes two sets of 
norms in prison society: (1) The norms 
which the staff and officials endorse and 
which support their authority, and (2) 
the norms of the inmates, which en¬ 
courage diversity of behavior and sub¬ 
version of the official system. 

It is generally agreed that custody’ 
involves profound attacks on the pris¬ 
oner’s self-image through deprivation 
and control. Inmates cope with the 
"pains of imprisonment" through vari¬ 
ous social structures, norms and values. 
From the sociological literature on 
prisons and prison life. Dr. Susman iden¬ 
tifies two descriptive models of prison 
society: the "prisoner solidarity" image 
and the "prisoner diversity" Image. 

As directed by Dr. Susman. the pris¬ 
oner solidarity image classifies prisoners 
according to their conformity to or de¬ 
viation from the Inmate code which en¬ 
courages cohesion and mutual support 
among prisoners vis-a-vLs their captors. 
Adherence to the Inmate code helps pro¬ 
tect the average inmate and strengthens 
his dignity. A negative aspect of this 
social structure is the dependence of 
most prisoners on the few leaders for 
privileges and protection. The convict 
leaders are granted special privileges by 
the administration in return for main¬ 
taining order, and thus seem to have 
little incentive to participate in biomedi¬ 
cal and behavioral research. The rest of 
the Inmates may adapt differently to 
prison life. Some may conform with 
varying degrees of intensity to the de¬ 
mands of the inmate code, and might 
reject biomedical and behavioral re¬ 
search since the code rejects conven¬ 
tional values and cooperation. Others 
may deviate from the norms of the pris¬ 
oners * world and participate in research 
to obtain the goods and services their 
outcast status denies them. Still others 
may combine conformity and deviance to 
maximize their chances of leaving prison 
emotionally and physically unscathed; 
their participation in research would de¬ 
pend on a careful analysis of the costs 
and benefits, in terms of their life In 
prison and their chances of getting out. 
Finally, some may conform completely 
to the official norms and may volunteer 
for research for both altruistic and 
pragmatic reasons. 

The second model of prison society, 
the prisoner diversity image, focuses on 
the inmates’ identification with persons 
or groups outside the prison. In this 
view*, the inmates bring subcultural 
norms and values with them into pris¬ 
on. and. thus, prison society is diverse. 
This model describes inmates according 
to three categories. First Is the career 
criminal or professional thief, who as¬ 
sumes a commitment not to prison life 
but to criminal lifesty les. Hts objective is 
to do his time and get out, not to manip¬ 
ulate the prison environment. He may 
volunteer for research believing that it 
will be considered favorably by the pa¬ 
role board, or merely to maximize his 
comfort until he Is released. Second is 
the "convict." who Is oriented primarily 
to prison life and seeks status by manip¬ 
ulating the environment, winning special 


privileges and asserting influence over 
others. His participation in research Is 
improbable because it might Imply co¬ 
operation with the stafr. The third group 
of inmates identify with "legitimate" 
subculture outside the prison. They have 
no commitment to the values of thieves 
or convicts and seek status through the 
means provided by the prison adminis¬ 
tration. They are usually rejected by the 
convict and thief subcultures, and might 
be expected to volunteer for research 
projects. 

Dr. Susman examines the implica¬ 
tions of these models of prison society 
for the requirements of informed con¬ 
sent: competency, knowledge and volun¬ 
tariness. Rejecting the Kaimowitz court’s 
view of the effects of Institutionalization. 
Dr. Susman believes that prisoners are 
able to maintain an identity. He sug¬ 
gests that prisoners* autonomy may ex¬ 
pand or contract depending on their 
circumstances, and that at least some 
prisoners have sufficient autonomy to 
give informed consent to participate in 
research. Providing prisoners with 
knowledge of the risks associated with 
research may be difficult, but Dr. Susman 
believes in principle that It can be done 
satisfactorily. With respect to volun¬ 
tariness. both Images of prison society 
indicate that prisoners have a great deal 
of power and influence over how the 
prison is run. This implies that mecha¬ 
nisms could be developed to Insulate re¬ 
search activities from staff and peer 
pressure. Dr Susman concludes that 
prisoners can have the freedom and 
competence to give informed consent. 

Dr. Irwin agrees with Dr. Susman that 
biomedical research involving prisoners 
should not be categorically denied, but 
rather permitted under conditions that 
protect against the disparity of bargain¬ 
ing power betw een prisoners and author¬ 
ities. Instead of a contract model (which 
assumes relatively equal bargaining 
power) Dr. Irwin suggests a "rights mod¬ 
el." in w r hich minimal rights are estab¬ 
lished and guaranteed against abuse of 
power. He observes that conditions of 
degradation and coercion vary with the 
degree of autonomy and isolation under 
which prisons operate, and he believes 
that most of the constraints (including 
arbitrary use of discretionary powers) 
are, in fact, unnecessary and could be 
abandoned without interfering with ef¬ 
fective operation of the penal system. 
This, he says, woud make the prison en¬ 
vironment compatible with conditions 
necessary for the ethical conduct of re¬ 
search. 

Dr. Irwin recommends, therefore, an 
accreditation process and an ongoing re- 
revicw f mechanism, in which prisoners, 
their families and civil rights groups all 
participate, with a concomitant reduction 
of discretionary powers now’ held by 
prison authorities. He would also require 
that drug firms pay at the same rate 
that they pay nonprisoner participants, 
but that the difference between those 
wages and the prevailing prison wages 
be placed in a fund to Increase the wages 
for the general prison population. He 
would also eliminate any leakage of in- 
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formntion to parole boards about re¬ 
search participation- Finally, he recom¬ 
mends that there be established a review 
and grievance mechanism independent 
of the prison system in which prisoners, 
their families and civil rights organiza¬ 
tions would participate. This mechanism 
would review all decision-making rela¬ 
tive to prisoners* rights and perhaps con¬ 
sider. as well, such factors as the ade¬ 
quacy of the health care available to the 
prisoners. 

Dr. Grodcr . formerly warden-desig¬ 
nate of the Federal Correctional Institu¬ 
tion at Butner. North Carolina, observes 
that of all research involving prisoners, 
only therapeutic psychosocial research 
directly addresses “the promise of re¬ 
habilitation/* Unless society Is willing 
deliberately and Intentionally to aban¬ 
don Its commitment to rehabilitation, he 
argues, research of high quality is essen¬ 
tial if services are to be provided to of¬ 
fenders in a safe, effective and humane 
manner. He believes that offenders, as 
wards of the state, have a “right to treat- 
men t“ that will be abridged if correc¬ 
tional research is abolished or stifled 
through over regulation. 

Dr. Grodcr accepts the likelihood that 
the Commission w ill wish to recommend 
additional regulatory procedures, and 
suggests the following goals: <1> “wards 
of the state"* should be provided an op¬ 
portunity to rejoin the social main¬ 
stream; (2) the quality of consent 
should be audited to protect basic rights 
of volunteers: (3) provision should be 
made for care, compensation, and pos¬ 
sible reversal if a bad effect occurs: and 
(41 the outcome of all research should 
be published. Dr. Grodcr recommends 
that Congress appoint regional boards 
with the responsibility of achieving the 
four goals and ensuring prisoner rights. 
The boards would approve or disapprove 
projects, and appeals could be made to 
the federal court of Appeals. The boards 
should sponsor studies of the correc¬ 
tional process and the impact of re¬ 
search, and make the recommendations 
to Congress regarding pertinent legisla¬ 
tion. 

Dr. Grotler believes, on the basis of 
Ids experience, that therapies can be 
devised to enable prisoners to reenter 
and remain in the mainstream of society, 
and he cautions that a ban or limitation 
on such research will ensure that no 
correctional innovations will be devel¬ 
oped. Therapeutic techniques that be¬ 
come available in nonprison society may 
also be denied to prisoners, and that 
would pervert the desire to rehabilitate 
prisoners as well as infringe upon their 
right to treatment. 

CTfATTKl 10. X.KGAL FZISFECTIVES 

The Center for Law and Health Sci¬ 
ences. Boston University School of Law. 
prepared for the Commission an analysis 
of the law relevant to determining the 
validity of consent by prisoners to their 
participation in research. This analysis 
proceeded on the assumption (consistent 
with the findings of the Commission) 
that quality of information and ability 


to comprehend do not generally consti¬ 
tute problem areas in prison research. 
The key issues reviewed by the Center 
are whether consent can be given volun¬ 
tarily in the prison environment and 
whether voluntary consent to treatment 
land, by extension, to behavioral pro¬ 
grams that might not constitute “ treat¬ 
ment” > is required. The first of these 
issues is discussed primarily in the con¬ 
text of nontherapeutic biomedical re¬ 
search. and the second Is raised in 
connection with behavior modification 
programs. 

Motivations of prisoners to participate 
In nontherapeutic research include fi¬ 
nancial reward, hope for reduction of 
sentence, seeking of medical or psychiat¬ 
ric help, relief from tedium, desire for 
better or more secure living conditions, 
attraction of risk-taking, altruism, etc. 
The conditions tiiat give rise to these 
motivations may constitute duress such 
as would render a contract voidable and. 
by analogy, render it difficult if not im¬ 
possible to uphold a prisoner's “informed 
consent" to participation in research. It 
has been argued, but not determined as 
a matter of law, that incarceration in¬ 
herently constitutes such coercion (or 
duress) .that nontherapeutic research 
should not be conducted in prisons. In 
the absence of such a determination, 
courts will examine particular prison 
situations for evidence of duress In ob¬ 
taining consent to participation in re¬ 
search. 

Thus, as to financial reward, the ques¬ 
tions to be asked are whether there are 
alternative sources of equal income and. 
more importantly, whether participation 
in research Is the only way prisoners can 
earn enough money to maintain a mini¬ 
mum standard of living. As to living con¬ 
ditions, the questions would concern the 
extent of deprivation in the prison, and 
the contrast between the prison environ¬ 
ment and conditions in the research cen¬ 
ter. These are matters of fact that would 
be examined in a particular situation to 
determine whether a consent was volun¬ 
tary. 

Promise of reduction of sentence is 
now generally thought to be Inherently 
coercive, but. at least with respect to re¬ 
habilitative treatment that may be of 
experimental nature, sentence reductions 
have been tied to prisoners' consent. 
Cases involving waiver of rights indi¬ 
cate that even in a coercive situation, 
rights may be waived if adequate safe¬ 
guards. e.g.. counsel, are provided. 

Medical treatment generally consti¬ 
tutes a battery if the patient has not 
consented to it. Although one jurisdic¬ 
tion has not applied this rule in cases In¬ 
volving prisoners, other jurisdictions 
have held to the effect that imprison¬ 
ment does not deprive a person of the ca¬ 
pacity to decide whether or not to con¬ 
sent to health care. The latter rule has 
been applied in cases dealing with phys¬ 
ically invasive behavior modification 
techniques, but there is no holding on the 
right to withhold consent to noninva- 
sive behavior modification techniques. 


Whether or not the techniques were ex¬ 
perimental docs not appear to have been 
material in any of the holdings. Bather, 
the courts appear to have taken into ac¬ 
count the degree of invasiveness. 

State regulations and statutes dealing 
with experimentation on prisoners cover 
the entire spectrum, from permission to 
total bans of such research. Where any 
sort of research involving prisoners is 
permitted, a requirement that Informed 
consent be obtained is explicitly set 
forth. Where financial or other rewards 
are explicitly covered, they arc generally 
limited or prohibited. The recently pub¬ 
lished DHEW proposals related to re¬ 
search on prisoners follow the states that 
permit such research by accepting the 
view that prisoners can consent to be 
subjects so long as adequate safeguards 
are provided The proposals published for 
public comment by DHEW (November 
16, 1973) Include such safeguards as a 
required certification by a review com¬ 
mittee that there are no undue induce¬ 
ments to participation by prisoners, tak¬ 
ing into account the comparability of the 
earnings otherwise offered; a require¬ 
ment that no reduction in sentence or 
parole in return for participation in re¬ 
search be offered unless it is comparable 
to whnt Is offered in return for other 
activities: and a provision for accredita¬ 
tion by DHEW of prisons in which re¬ 
search Is to be supported or conducted 
A subsequent DHEW Notice of Proposed 
Rulemaking (August 23. 1974> adds a 
requirement that the rcvciw committee 
also take into account whether living 
conditions, medical care, etc. would be 
better for participants than those gen¬ 
erally available to prisoners, but delete* 
the provision for accreditation by DHEW. 

The report by the Center for Law and 
Health Sciences concludes with the fol¬ 
lowing recommendations: that provision 
for accreditation by DHEW should be 
made, to ensure that research will not be 
conducted under such circumstances that 
participation is the only way for a 
prisoner to obtain minimally decent liv¬ 
ing conditions; that the rewards for 
participation should not be such that 
they provide the only way for a pri¬ 
soner to maintain his health and per¬ 
sonal hygiene, or Induce a person to incur 
great personal risks; that parole or a 
reduction in sentence should never be 
offered in return for participation in 
research; that there should be some pro¬ 
vision for the protective role of an in¬ 
dependent counselor; that full informa¬ 
tion about the research should be given 
the prospective participant, and that he 
should not be asked to waive his rights 
against anyone for injuries that he might 
sustain. If these safeguards are adopted, 
the law generally will recognize the in¬ 
formed consent of a prisoner to partici¬ 
pation In research. 

cHArara is altshmattvcs akd ror.zics 
FJLACT1CES 

Alternatives employed In the United 
States and foreign countries to the con¬ 
duct of biomedical research In prisons 
were examined by the Commission A 
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l>aper on alternative populations for con¬ 
ducting phase 1 drug studies was pre¬ 
pared by Dr. John Arnold. Information 
on two programs using normal volunteers 
as alternatives to prisoners, one for vac¬ 
cine testing and one for general physio¬ 
logic testing, was provided by staff re¬ 
ports. An additional staff report was pre- 
pared on the use of prisoners in a re¬ 
search program located in a hospital 
outside of the prison. Practices in foreign 
countries related to development and 
testing of new pharmacologic agents 
were surveyed and reported to the Com¬ 
mission by Mr. C. Stewart Snoddy and 
Dr. Marvin E. Jaffe. Clinical Research 
International, Merck Sharp & Dohmc. 

The Quincy Research Center. Dr. John 
Arnold> Director , is an innovative phase 
1 drug testing program using cloistered, 
normal volunteers. It was recently estab¬ 
lished In Kansas City, Missouri Dr. 
Arnold, on investigator with 29 years of 
experience in drug testing in prisons, 
highlights some of the practical and 
ethical problems associated with the use 
of such a research population, and ex¬ 
plains the reasons he now believes that 
the use of prison Inmates as research 
subjects should be phased out. He iden¬ 
tifies limitations imposed by the prison 
system on the optimal conduct of such 
studies, and his reasons for believing that 
the use of nonprisoner volunteers for 
them is preferable. Cloistering, he says, is 
necessary to enable the researcher to 
strictly control the medications received, 
to intensively monitor subjects for signs 
of adverse effects, and to identify drug 
properties with greater confidence. In 
contrast with research facilities designed 
exclusively for the cloistering of free- 
world volunteers for phase 1 studies, 
however, prisons are neither built nor 
operated around the needs of medical 
research. The prison environment may 
be poorly controlled, particularly with 
regard to the presence of contraband 
drugs that may'seriuosly Influence the 
result of a clinical trial. Further, the 
dropout rate for his free-world studies 
has been about 1,5 percent, a lower rate 
than he experienced in a prison setting. 

Dr. Arnold suggests that the behav¬ 
ioral problems associated with cloister¬ 
ing volunteers are the greatest barrier to 
the development of alternative popula¬ 
tions. and require sensitivity with regard 
to volunteer selection, adequate prepara¬ 
tion for the experience of complete con¬ 
trol of life-style, and physical facilities 
that arc attractive and interesting. The 
second largest problem is the cost. While 
lodging and food contribute to this ex¬ 
pense. the single largest increment stems 
from the greater degree of supervision 
and closer medical control required for 
volunteers in a nonprison setting. 

Despite the problems. Dr. Arnold be¬ 
lieves the advantages make the use of 
uonprisoners preferable. One advantage 
ho cites relates to compensation for in¬ 
jury, which the consent form should ad¬ 
dress. While an indemnification plan sim¬ 
ilar to those governing other occupation¬ 
al hazards can be arranged for nonpris¬ 
oner volunteers, it cannot necessarily be 
done for prisoners. Rates for the Quincy 


workman's compensation insurance are 
based on data that show the risks for par¬ 
ticipants in phase 1 drug research to be 
only slightly greater than the occupation¬ 
al risks for office secretaries, one-seventh 
of those for w'indow washers, and one- 
ninth of the risks for miners. The prob¬ 
lem of rendering long-term follow-up 
and extended care, because prisoners are 
not likely to return to prison for follow¬ 
up examinations or medical attention, is 
also reduced by using a free-living popu¬ 
lation. 

Dr. Arhold believes that three advan¬ 
tages of the free-world volunteer system 
will eventually lead to its exclusive use: 
(1) paid stipend* can be comparable to 
wages paid for other services. <2) in¬ 
demnification can be offered under plans 
similar to workman’s compensation, and 
(3) volunteers may chose medical re¬ 
search against other forms of limited 
employment without any special coercive 
force. 

Dr. Arnold described characteristics of 
the population attracted to his nonpris¬ 
oner volunteer program, based on the 
last 150 subjects at the Quincy Research 
Center. The men were 80% white, 15% 
black, and 5% other racial background. 
Agegroup was 50% age 20-30. 40% age 
30-40, and 10% age 40-55. Ninety per¬ 
cent were recently or seasonally unem¬ 
ployed. 8% steadily unemployed, and 2% 
were college students. Most hnd com¬ 
pleted 8th grade. 60% had completed 
12th grade. 2% were college students, 
and 0.5% were college graduates. Ap¬ 
proximately 60% of the subjects were 
former prisoners: 5 to 10% had been 
subjects in Dr. Arnold's earlier studies 
in prisons. 

The Clinical Research Center for Vac - 
cine Development <CRCVD) was devel¬ 
oped to provide an alternative to the use 
of prisoners in infectious disease re¬ 
search. It was established in 1974 under 
a contract with the National Institute of 
Allergy and Infectious Diseases ‘ NT AID). 
the primary inpetus being NIAID’s desire 
to develop a dependable source of 
healthy. adult volunteers that would cir¬ 
cumvent many of the problems plaguing 
its prison-based research and allow' in¬ 
fectious disease research to continue. A 
contract was awarded to the University 
of Maryland School of Medicine to dem¬ 
onstrate the feasibility of recruiting 
adult volunteers from the community for 
research in which live attenuated vac¬ 
cines for respiratory viruses and myco¬ 
plasma arc administered to subjects to 
test infectious capability, symptoms pro¬ 
duced. ability to induce immunity, and 
contagiosity. 

The CRCVD is under the direct super¬ 
vision of two physician-researchers who 
conduct the protocols developed by 
NIAID. They are assisted by two part- 
time recruiters, a consulting psycholo¬ 
gists, and support staff. The facility is 
part of the University of Maryland 
School of Medicine complex In Balti¬ 
more; its major unit is a self-contained, 
limited access, air-sealed isolation ward, 
where volunteers reside for the duration 
of the study. 


Recruiting procedures have focused on 
attracting young, intelligent and healthy 
adults, to minimize problems with in¬ 
formed consent and adjustment to the 
dormitory-like setting of the Isolation 
ward. College students were selected as 
the free-world population most likely to 
meet these requirements. Recruiters 
present information on the program at 
college campuses: interested students 
subsequently meet with the recruiters so 
that a blood sample may be drow n. Those 
volunteers who pass this initial screen¬ 
ing procedure are contacted by the re¬ 
cruiters and offered the opportunity to 
participate as subjects. 

Most of the studies conducted by the 
CRCVD last between 15 and 30 days. 
During a two-day acclimation period on 
the unit, there are Intensive educational 
presentations concerning vaccine devel¬ 
opment and the upcoming study, prelim¬ 
inary medical and psychological screen¬ 
ing procedures are conducted, and the 
volunteers become acquainted with the 
Isolation ward environment and stnff. 
The researchers reserve the right to dis¬ 
miss volunteers prior to inoculation, but 
thereafter only the subject may choose 
to withdraw from a study. To supple¬ 
ment the consent form, an examination 
is administered prior to Inoculation, to 
assess end document the participant’s 
comprehension of the research protocol. 
Each volunteer must pass this exam be¬ 
fore being permitted to participate in a 
study. 

The volunteers earn $20 per day on the 
isolation ward, based on what the aver¬ 
age college student might earn in a sum¬ 
mer Job. Volunteers who withdraw from 
the study are paid up to the point they 
drop out, whether or not a public health 
quarantine has been imposed, requiring 
every subject to remain on the ward un¬ 
til completion of the studv. The consent 
forms note that any medical problems 
that may arise will be treated at the 
CRCVD s expense. 

As of June 1975. 70 volunteers had 
participated in nine studies, and the sub¬ 
ject pool consisted of 547 people. The age 
range is between 18 and 50. Of the 70 
people who have completed studies, there 
were 4 with less than four years of high 
school. 30 high school graduates. 19 col¬ 
lege undergraduates. 12 college gradu¬ 
ates, and 5 with advanced degrees: 84 
percent w r ere white. 7 percent w'ere for¬ 
mer prisoners. 

The Normal Volunteer Patient Pro - 
gram of the Clinical Center. National In¬ 
stitutes of Health, was established in 
1954 and represents one of the earliest 
efforts to involve members of the com¬ 
munity in experimental studies. Volun¬ 
teers participate in research designed 
primarily to measure the parameters of 
normal body functions. Most of the sub¬ 
jects are members of certain religious 
sects which view participation in this 
program as part of their public service 
commitment (e.g., Church of the Breth¬ 
ren. Mennonltes, Mormons) and college 
students. While .the volunteers in both 
categories receive little In terms of fi¬ 
nancial compensation (usually restricted 
to transportation and living expenses). 
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the student volunteers, who reside at the 
Clinical Center for up to three months 
on “career development Internships.'* arc 
offered on opportunity to study with NIH 
scientists in many of the research lab¬ 
oratories. Hence, the program appeals 
primarily to students interested In ca¬ 
reers in the health sciences and related 
fields. 

Recruitment of many of the volunteers 
for the program Ls done by colleges under 
contract with the NIH. The contractor 
college or university Is responsible for 
handling all the local recruitment de¬ 
tails. transporting the volunteers to and 
from the Clinical Center, and providing 
any transportation required for follow¬ 
up procedures. In return, the contractor 
receives a fixed fee for each volunteer 
(to cover the cost of round trip air fare 
and ground transportation to and from 
the airport) plus a certain amount for 
each day of the volunteers’ time and in¬ 
convenience. 

Prospective participants in the pro¬ 
gram ore advised of its purposes and the 
restrictions in life-style they may experi¬ 
ence during their sojourn at the Clinical 
Center. Studies in which they are asked 
to participate include, for example, 
studies of normal physiology (awake, 
asleep and during exercise), psycholog¬ 
ical studies (reaction time, attention), 
dietary manipulation, studies Involving 
drugs, hormones or tracer doses or 
radioisotope administered either orally 
or by injection, and exposure to viruses 
or biochemical products derived from 
viruses or bacteria. 

The EH Lilly Company Research Unit 
located at Wtehnrd Memorial Hospital. 
Indianapolis. Indiana, employs prisoner 
and nonprisoner normal volunteers In 
phase 1 drug studies. The prisoners come 
to the hospital unit from Pendleton State 
Reformatory 30 miles away: most of 
them have previously participated In 
pharmaceutical studies in the Lilly unit 
at the prison. All studies involving the 
initial administration of an agent to 
humans, use of radioisotopes, or tests re¬ 
quiring complex monitoring equipment 
are done at the hospital unit rather than 
at the prison unit. 

Prisoner volunteers, in order to qualify 
for participation in the Lilly hospital re¬ 
search program, generally must meet the 
basic work-release requirements: a date 
set for parole or for a parole hearing, 
and one year of good behavior. In addi¬ 
tion, specific permission from the warden 
is required. These restrictions are Im¬ 
posed to make escape less likely. Other 
work-release choices, when available, 
generally offer better pay and more free¬ 
dom of movement. A prisoner partici¬ 
pates at the hospital only once and re¬ 
turns to tlie prison afterward. The stay 
at the hospital may be as long as three 
months. While at the hospital, prisoners 
are required to remain on the research 
ward. They have limited recreation facil¬ 
ities but may have visitors daily. No 
special security precautions are taken, 
but escapes from the unit have been rare. 

Two hospital wings adjoining the 
prisoner research unit are used for phase 
2 studies In patients and phase 1 studies 


In nonprisoner normal volunteers. The 
latter arc generally men off the streets, 
chronically unemployed, who know of the 
program and request on their own. often 
repeatedly, to participate In drug studies. 
Prisoners and non prisoners usually are 
not Involved In the same protocol, al¬ 
though the types of studies are the same. 
Nonprisoners Arc paid $7 a day: the pris¬ 
oners receive $3 a day (the rate estab¬ 
lished os the maximum by the prison). 

Advantages of the hospital as the 
setting for research of this type are the 
availability of excellent emergency care 
(although no serious adverse reactions 
requiring it have occurred In 10 years of 
operation). the ease of access of the in¬ 
vestigator to the subjects, and surround¬ 
ings that are pleasant in comparison 
with the prison. Disadvantages are the 
limited number of prisoners who can 
qualify for the program and the boredom 
of the research. The main reason men 
drop out of a study is that they become 
bored and ask to return to their friends 
and activities at the prison. 

Human studies in pharmaceutical re¬ 
search and development in other coun¬ 
tries . The survey * conducted on prac¬ 
tices of foreign countries regarding use 
of prisoners and other groups In the de¬ 
velopment and testing of new pharma¬ 
ceutical agents included seven European 
nations, five English speaking countries, 
four Latin American nations and Japan. 
In all the countries surveyed, clinical 
Pharmacology studies (pharmacokinetic 
and dose-ranging studies) can be con¬ 
ducted in normal subjects. Almost uni¬ 
formly, these countries do not permit 
such studies to be conducted in prisoners. 
In theory’, prisoner studies could be done 
in the United Kingdom, but In practice 
no such research is conducted in pris¬ 
oners outside the United States. In most 
countries, volunteers, when used, are stu¬ 
dents. civil servants (lmllltary. police and 
firemen), and medical and paramedical 
personnel. 

In general, clinical pharmacology 
studies conducted abroad involve pa¬ 
tients with the disease which the drug la 
intended to treat, rather than normals. 
The use of patients with other diseases 
is not uniformly approved, but may be 
permitted if data relevant to the pri¬ 
mary Indication can be obtained. The 
requirement for specific governmental 
approval (IND or clinical trials certifi¬ 
cate) to conduct clinical pliarmacology 
studies in normal subjects or patients 
also varies among countries. In all the 
countries surveyed, human pharmacoki¬ 
netic and pharmacodynamic data are 
“helpful” to support new drug registra¬ 
tion. In about half the countries, such 
data are mandatory. Only France and 
Japan require that such data be gener¬ 
ated in the indigenous population; other 
countries accept foreign data. 

With the exception of Italy, no coun¬ 
try requires long-term (1-3 months) 
controlled safety studies in volunteers 
before Initiating studies In patients. For 


* Provided to Uir Commlnalou by Xl*vx via E. 
Jaffe. M.D and C. Stewart Snoddy, Merrk 
Sharp A- Dohme Research Laboratories. 


registration purposes, however. Belgium. 
Italy, Canada, and In some cases the 
United Kingdom require such data. 
Since prisoners are not used In those 
countries for such studies. It is assumed 
that such data often are generated else¬ 
where. In most countries, longer term 
studies to determine the safety of a new 
drug entity are done In the patient popu¬ 
lation which the drug is intended to 
treat. This provides a measure of how 
the drug may be expected to behave in 
clinical practice under the more usual 
conditions of use and when combined 
with the usual concomitant therapies 
The subjects of such studies receive the 
presumed benefits of therapy with the 
new agent to balance its unknown risk* 

Although prisoners have not been sub¬ 
jects in phase 1 drug testing in other 
countries, they have been subjects of 
non therapeutic research. For example 
prisoners In a number of countries. In¬ 
cluding Australia, Canada, Denmark 
England. Germany. Greece. Ireland 
Mexico. Poland and Japan, have been 
surveyed to determine the incidence of 
the XYY chromosome anomaly. 

CHAPTER 12. SURVEY Or REVIEW PROCE¬ 
DURES, INVESTIGATORS AND PRISONERS 

Data on research in prisons were pre¬ 
sented by the Survey Research Center. 
University of Michigan, tn a preliminary 
report to the Commission on a study of 
institutional review procedures, research 
on human subjects, and informed con¬ 
sent. Data were presented from Inter¬ 
views done In early 1976 with investi¬ 
gators In 41 studies and representatives 
of review committees in five prisons, with 
181 prisoner-subjects In four of these 
prisons, and with 45 prisoner-non-sub¬ 
jects In two of these prisons. The sub¬ 
jects had all participated In research 
since July 1, 1974. No Individuals or in¬ 
stitutions were Identified tn the report. 

The research . As described by princi¬ 
pal Investigators In the five prisons, their 
research was predominantly pharmaceu¬ 
tical research, mostly phase 1 testing 
In most of the studies, drugs were ad¬ 
ministered orally and blood and urine 
samples were analysed. Very few of the 
experiments, according to investigators 
were Intended to benefit subjects, al¬ 
though researchers felt that a medical 
or psychological benefit might occur in 
some cases. The research also entailed 
some medical and psychological risk ac¬ 
cording to investigators, although they 
estimated the probability of serious risk 
to be very low or nonexistent. All Investi¬ 
gators reported the existence of proced¬ 
ures for treating subjects who might suf¬ 
fer harmful effects of the research. 

Review procedures. The Survey Re¬ 
search Center found that the structure 
of the review process differed among the 
five prisons. In some places it Included 
Institutional Review Boards ORB's) es¬ 
tablished in compliance with DREW 
regulations on protection of human sub¬ 
jects; in others It Included review com¬ 
mittees appointed by the State depart¬ 
ment of corrections, by prison authori¬ 
ties, or by university officials. The review 
process at some prisons included com- 
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mittces created by drug companies. Bio- 
medical and legal consultants and pris¬ 
oner representatives played a role in 
some review procedures. At all prisons, 
the review was conducted in stages In¬ 
volving different combinations of the 
above mechanisms. Membership on re¬ 
view committees was reported as being 
very stable. 

While few proposals are rejected in 
the review process, it was reported that 
few are approved as submitted. Most 
frequent changes are In consent proce¬ 
dures. though modifications were also 
reported in research design. The process 
was said to work smoothly, at least In 
part because of long-standing relations 
between review committees and investi¬ 
gators. and awareness of mutual expec¬ 
tation!. Little monitoring of the actual 
conduct of research was reported, al¬ 
though most members of review com¬ 
mittees were said to have visited the 
prison or research facilities at some time. 

The prisoner subjects . The interviews 
with prisoner subjects revealed them to 
be generally supportive of biomedical 
research in prisons The near consensus 
of favorable attitude among subjects oc¬ 
curred in all four institutions where 
prisoners were interviewed. Practically 
nil of these subjects said that the infor¬ 
mation they received In advance of the 
experiment was understandable and cor¬ 
rect, that the researchers were willing 
to answer subjects' questions, and that 
;mrticipat!on was voluntary About one- 
third of the subjects indicated that they 
expected the research would Involve 
some risk. A few subjects nonetheless 
felt that they had experienced specific 


difficulties as a result of the experiments 
that they did not fully expect. Subjects 
offered a number of reasons for partici¬ 
pating In research, the most prevalent 
being financial. About 90% of them said 
that they would be willing to participate 
in future experiments. 

Consent forms . The Survey Research 
Center's analysis of consent forms pro¬ 
vided by investigators indicated that al¬ 
most all described the purpose of the 
experiment, and all described the pro¬ 
cedures. About 85% mentioned and listed 
risks. An analysis of the reading ease of 
consent forms indicated that a large pro¬ 
portion were at a difficult reading level. 
The difficulty did not appear to be solely 
attributable to the use of medical and 
technical terminology; some of the diffi¬ 
culty was related to the complexity of 
sentence structure and the nature of 
many of the nontechnical terms that 
were employed. Reading difficulty ap¬ 
peared to be greater for consent forms 
associated with projects that Investiga¬ 
tors estimated to entail relatively higher 
risks. The explanations provided in the 
consent forms, however, were supple¬ 
mented In all cases by oral explanations. 

Nonsvbjcct prisoners. Prisoners who 
have never participated in research proj¬ 
ects. or whose participation was not re¬ 
cent, were less favorable, on the average, 
toward research in prisons than were 
the current subjects. Differences of opin¬ 
ion about research were more apparent 
within the group of nonsubjects than 
within the group of subjects. Some non¬ 
subjects were strongly opposed to re¬ 
search in prisons. Prisoners offered a 
number of explanations for not partici¬ 


pating. Including assertions that they had 
not been asked, that they feared the pos¬ 
sibility of serious harmful effects, that 
they mistrusted research or researchers, 
or that they were opposed to the idea of 
research in general Some said that they 
would participate if they were asked and/ 
or if the benefits to themselves were more 
substantial. Nonsubjects who were inter¬ 
viewed hod a slightly lower level of for¬ 
mal education than did the subjects, and 
the former were less likely to have pri¬ 
son Jobs. Furthermore, for those inmates 
who held jobs, the number of hours 
worked per week was lightly lower for 
nonsubjccts than for subjects. 

Suocresttons from respondents. Rela¬ 
tively few prisoners offered suggestions 
about how studies on human beings 
might be improved. Increased payment, 
better facilities (e.g.. rooms to be used 
exclusively for research purposes), more 
complete explanation of possible harm¬ 
ful effects <e.g., pamphlets or written 
materials explaining projects>• and bet¬ 
ter treatment (e.g.. taking more time 
with subjects and exercising more care) 
were among the suggestions of prisoners. 
Some nonsubject prisoners suggested 
abolishing the research program. 

Principal Investigators also offered few 
suggestions. 8ome proposed that rules 
and review procedures be simplified and 
made less rigid. Others suggested that 
larger review committees be established, 
that committee members should have ex¬ 
perience in dealing with prisoner volun¬ 
teers, and that the committee procedure 
be made less susceptible to the biases of 
individual members. 

[FR Doc.77-880 Filed 1-13-77,8:45 am] 
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Title 21—Food and Drugs 

CHAPTER I—FOOD ANO DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH. 

EDUCATION. AND WELFARE 

| Docket No. 7€N-OOG7| 

PUBLIC INFORMATION 
Final Regulations 

The Pood and Drug Administration 
<FDA) is issuing a second final regulation 
concerning public information In re¬ 
sponse to comments on the initial pro¬ 
mulgation of such regulations. This final 
order does not change most of the 
agency's current regulations, either be¬ 
cause no comments were received or be¬ 
cause the comments submitted did not 
persuade the Commissioner of Food and 
Drugs that changes were in order. Cer¬ 
tain provisions are being revised, how¬ 
ever. to make it dear that the agency 
will not ordinarily provide more than one 
copy of a record to the same person, to 
clarify the agency's policy respecting 
waiver of fees, and to effect other 
changes. This order shall be effective 
February 14. 1977. 

In the Federal Register of Decem¬ 
ber 24. 1974 (39 FR 44602), the Com¬ 
missioner of Food and Drugs Issued final 
regulations governing the disclosure of 
information to the public in conformity 
with the public informaUon section of 
the Administrative Procedure Act. known 
commonly as the Freedom of Informa- 
Won Act (FOIA) (5 U.S.C. 552). Inter¬ 
ested persons were invited to file, within 
60 days of publication of the final order 
in the Federal Register, written com¬ 
ments regarding matters not raised In 
the notice of proposed rule making pub¬ 
lished in the Federal Register of May 5. 
1972 (37 FR 9128). and considered in the 
preamble to the final regulation. The 
final regulaUon provided that any 
changes justified by the comments would 
be the subject of a further regulation 
amending the specific regulations in¬ 
volved. 

The Commissioner received 28 com¬ 
ments; the majority repeated substanUve 
comments previously made on one or 
more sections of the original proposal, 
although some dealt with matters not 
previously raised and considered. The 
majority of the responses, mainly from 
trade associations and representatives of 
companies subject to regulation under 
the laws administered by FDA. objected 
to specific provisions of the final regula¬ 
tion and suggested changes that would 
make less informaUon in government 
files available for public disclosure. The 
few comments received from individuals 
and consumer groups generally supported 
the provisions of the final regulation, and 
suggested changes to further liberalize 
agency disclosure policies. 

Those letters making new substantive 
comments or suggestions and the Com¬ 
missioner's conclusions concerning them 
are discussed in this preamble. The re¬ 
spondents that raised matters that were 
previously considered in the preamble to 
the December 24. 1974 final regulaUon. 
and references to the specific paragraphs 


of that preamble wherein they were con¬ 
sidered. are also briefly set out below. For 
the convenience of the reader, wherever 
this preamble are grouped under the ap¬ 
propriate headings of the preamble to 
the December 24. 1974 final regulaUon. 

FDA Experience Under the Freedom or 

iNrORMATlON ACT 

1. In the preamble to the December 24, 
1974 final regulaUon. the Commissioner 
noted that the May 1972 proposal repre¬ 
sented a major cliangc from prior agency 
policy. Before the regulations were pro¬ 
posed. the agency retained approximately 
90 percent of its records as confidential: 
since the May 1972 proposal, approxi¬ 
mately 90 percent of FDA records have 
been available for public dLnclosure. The 
Commissioner concluded in the preamble 
to the December 24, 1974 final regula¬ 
tion that the impact of this policy change 
on FDA was beneficial rather than detri¬ 
mental. The policy of open disclosure, the 
Commissioner concluded, impeded nei¬ 
ther communication with persons out¬ 
side the Federal government nor internal 
agency deliberations, but had the salu¬ 
tary effect of encouraging closer public 
scrutiny of FDA actions and “fostered 
greater public accountability of the 
agency.” The beneficial effects of the 
FDA openness policy, reflected only In 
part in its public information regulations, 
caused the Commissioner to enlarge the 
categories of documents available to the 
public by his conclusion in the preamble 
to commit the agency to liberal use of its 
discretion under FOIA to disclose rec¬ 
ords that could be withheld from the 
public under strict terms of the act’s 
nine exemptions. 

Since publication of the final regula¬ 
tions in December 1974, FDA experience 
confirms the Commissioner's conclusion 
that a policy of open disclosure Is In the 
best Interests of the public and the gov¬ 
ernment. Remaining fully committed to 
this policy. FDA will continue to strive 
to meet both the spirit and letter of the 
FOIA. 

Although the FOIA and these regula¬ 
tions have generally resulted in substan¬ 
tial public benefits, they have also pro¬ 
duced some unexpected and, for the 
agency, disappointing consequences. The 
volume of freedom-of-information < FOI > 
requests received by FDA has been much 
larger than anticipated. During fiscal 
year 1975. FDA received approximately 
6,300 requests: in fiscal year 1976. the 
total number of requests ballooned to 
nearly 20.000. This trend continues to¬ 
day and the Commissioner expects that 
FDA will receive over 24.000 requests in 
fiscal year 1977. A large proportion of the 
requests received by FDA are lengthy, 
voluminous and complex, which makes 
responding to them Involved, time con¬ 
suming. and costly. 

Last year. FDA’s uncompensated cost 
of responding to FOI requests exceeded 
$1 million. Fees charged, which are sup¬ 
posed to reflect actual cost to the gov¬ 
ernment. totaled only $78,340. This dis¬ 
parity between the cost to FDA and the 
revenue from fees Is disturbing because 


86 percent of the FOI requests received 
by FDA are from industry and private 
attorneys, while only 14 percent come 
from the general public, consumers, 
press. hcalUi professionals, and scien¬ 
tists. It is, in the Commissioners view 
inappropriate that the general publl* 
must subsidize the “industrial espionage* 
in which many commercial firms engage 

The Commissioner does not intend to 
modify the FDA disclosure policy be¬ 
cause of this “imbalance” in request 
However, the Commissioner does intend 
to take steps to secure a revision in the 
fee schedule to more closely reflect the 
actual coat Incurred by FDA in search¬ 
ing for requested documents. The Com 
miss!oner’s views concerning the fee 
schedule are fully set forth elsewhere in 
this preamble: namely, an increase in 
the fee schedule coupled with a more 
liberal application of agency policy on 
waiver of fees will result in a more equi¬ 
table distribution of the costa of respond¬ 
ing to FOI requests without affecting the* 
amount or type of records available to 
the public. 

Procedural Issues Related to Promul¬ 
gation or Final Order 

2. Many comments contended that the 
promulgation of the final regulation in 
December 1974 represented a novel con¬ 
cept in agency rule making not in ac¬ 
cordance with the notice and comment 
requirements of section 4 of the Admin¬ 
istrative Procedure Act. It was asserted 
that the regulations are more than a 
mere particularization of the FOIA. and 
reflect FDA interpretation of the provi¬ 
sions of the act and their applicability 
to specific categories of documents in 
FDA files. It was argued that, because 
the final regulation differs in numerous 
and substantial respects from the May 
1972 proposal, these regulations should 
be treated as entirely new and published 
as a proposal with a full comment period 
before their issuance in final form. It 
was further asserted that the justifica¬ 
tion in the preamble for the procedure 
used by FDA. t.e., that the FOIA Is self- 
exccutlng. even If assumed to be a correct 
statement, is not dispositive of the pro¬ 
cedural objections. Comments noted that 
the preamble and regulations endeavor 
to interpret and reconcile seemingly con¬ 
flicting statutes and to make substantive 
determinations os to what constitute* 
trade secrets and confidential commer¬ 
cial or financial information. Thrse In¬ 
terpretations, reconciliations, and deter¬ 
minations were said to be of such sig¬ 
nificance and were such a substantial 
departure from past practice that the 
cannot be viewed as merely the imple¬ 
mentation of a self-executing statute. 

The Commissioner does not agree with 
these comments. The FOI regulation* 
were promulgated In accordance with 5 
U.8.C. 552(a) <11^ to apprise the public 
of how FDA intended to respond to the 
congressional mandate. The issuance of 
these detailed regulations also enables 
persons, in advance of disclosure, to de¬ 
termine whether documents that they 
have previously submitted to FDA and 
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believe to be confidential fall into a dis- 
dcx&ble category and to seek immediate 
judicial review If they disagree with the 
l.isstficatioiu of the agency. Many agen¬ 
cies, in implementing the FOIA. have 
issued regulations without affording any 
time for public comment. Others have 
ivsued regulations that merely parallel 
the language of the statute, providing no 
more guidance as to the dlscl 06 ability of 
certain records that the FOIA itself. In 
contrast. FDA published In the Federal 
Register a notice of proposed rule mak¬ 
ing with a 60-day comment period. That 
proposal and the subsequent final regu¬ 
lation contained a detailed statement of 
how categories of records In the files of 
the agency were to be treated. The Com¬ 
missioner concludes that the procedures 
followed more than met the requirements 
of any provision of the Administrative 
Procedure Act and were not legally 
defective in any respect. 

Moreover, a 60-day comment period 
was provided after the promulgation of 
the final regulation to enable persons to 
comment further on issues not previously 
raLsed. The comments received during 
that 60-day period are the subject of this 
preamble and final regulation. Any 
;-sserted error In failing to Issue the De¬ 
cember 1974 publication as a proposal 
was therefore corrected by providing this 
additional time for comment. Thus, the 
Commissioner is confident that the pro¬ 
cedures followed in promulgating these 
regulations have fully satisfied all appli¬ 
cable procedural requirements. 

3. Comments also asserted that the re¬ 
quest in the preamble to the December 24. 
1974 final regulation that “comments 
submitted within this additional period 
• hould address new issues and should not 
reopen matters raised by the initial pro¬ 
posal and fully discussed in this pream¬ 
ble’* makes it impossible to delineate 
those portions of the final regulation 
deemed proper for comment and that a 
rule making procedure that restricts 
comments to unspecified portions of the 
regulations and preamble is procedurally 
defective. 

The Commissioner concludes that 
there is nothing Improper about request¬ 
ing comments on new matters and dis¬ 
couraging those raised by the initial pro¬ 
posal and fully discussed in the preamble 
to the December 24.1974 final regulation 
To determine whether a matter had been 
previously raised and discussed, persons 
merely had to refer to that preamble. If 
the matter they desired to comment upon 
was not the subject of earlier comment 
and was not discussed in the preamble. It 
was appropriate to submit a comment 
upon it. 

Moreover, many comments ignored the 
Commissioner’s request quoted above and 
commented upon matters raised and ful¬ 
ly discussed previously, sometimes in lan¬ 
guage Identical to that used In earlier 
comments. Nonetheless, these comments 
have been reviewed by the Commissioner 
and, in most instances, they are briefly 
discussed in this preamble. The Com¬ 
missioner therefore concludes that no 
person was constrained from making any 
comment on any portion of the final 
regulation. 


4. Comments contended that, to the 
extent that the lengthly preamble la 
deemed by FDA to have the effect of a 
legal advisory opinion or to modify, limit, 
or expand the meaning of the regulations, 
the preamble constitutes rule making 
subject to the notice and comment re¬ 
quirements of the Administrative Proce¬ 
dure Act (5 U.S.C. 553). 

The Commissioner does not agree with 
these comments. The preamble Is in¬ 
tended to explain the regulations and has 
the status of an advisory opinion. It does 
not modify, limit, or expand the meaning 
of the regulations. The preamble is a dis¬ 
cussion of specific situations expected 
to arise involving the application and in¬ 
terpretation of the regulations. The pre¬ 
amble, accordingly, merely sets forth the 
Commissioner’s interpretation of the reg¬ 
ulations as applied in specific situations, 
and thus does not constitute rule making 
subject to the notice and comment re¬ 
quirements of the Administrative Pro¬ 
cedure Act. 

5. A few comments contended that the 
determination of disclosability is not 
amendable to quasl-leglslative treatment 
by regulation according to category or 
type of record. It was argued that each 
determination involves the exercise of the 
adjudicative function of the agency and 
must be evaluated on its own merits In a 
proceeding affording not only notice, but 
opportunity for hearing and the presen¬ 
tation of comment by persons who might 
be affected by disclosure. 

The Commissioner advises that the re¬ 
quirements imposed by this comment be¬ 
fore agency disclosure of any record 
within its files are inconsistent with the 
mandate of the FOIA and would frus¬ 
trate the implementation of that act by 
the agency. This point has been recog¬ 
nized by the United States District Court 
for the District of Columbia in Pharma¬ 
ceutical Manufacturers Association v. 
Weinberger. 401 F. Supp. 444. (D£>.C, 
1975), subsequent opinion. 411 F. 8upp. 
576, 579 < D.D.C, 1976>, where the court 
noted. 

Bro&ct. categorical regulations arc therefore 
Imperative. Ad hoc inquiries or Item by Item 
consultations would not only be impractical 
but also undercut the open disclosure policy 
ot the FOIA and the FDA regulations. 

The Commissioner therefore rejects 
this comment. 

6. Comments contended that the final 
regulation of December 24. 1974. docs 
not comply with Executive Order 11821. 
issued November 27, 1974. requiring a 
statement certifying that the inflation¬ 
ary Impact of all major legislative pro¬ 
posals. regulations, and rules emanating 
from the executive branch of the Fed¬ 
eral Oovemmcnt has been considered. 

The Commissioner notes that FDA Is 
required by law to Implement the FOIA. 
a fact not altered by the Executive Or¬ 
der. These regulations are intended to 
implement the act and to provide guid¬ 
ance on the manner in which various 
types of documents will be handled by 
the agency. Records available under a 
specific section of the regulations would. 
In most instances, also be available 
whether or not FDA determined to Issue 
detailed regulations. Accordingly, the 


Commissioner concludes that Executive 
Order 11821 is not applicable to these 
public information regulations. More¬ 
over. the Commissioner Is unable to dis¬ 
cern. nor did any comments identify, any 
inflationary’ Impact that these regula¬ 
tions could have. 

Section 305 Hearing Records 

7. Several comments objected to the 
availability for public disclosure of in¬ 
formation contained in the file relating 
to a section 305 hearing (an Informal 
hearing held prior to institution of crim¬ 
inal proceedings, provided for by (sec¬ 
tion 305 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355 >) after the 
file Is closed or the statute of limitations 
has run, whichever occurs first. The 
comments objected sharply to the avail¬ 
ability for public disclosure of records 
pertaining to nn individual considered 
for prosecution, but not prosecuted, and 
to the release of company and product 
names. It was argued that no useful reg¬ 
ulatory purpose would be served by such 
disclosures, and that disclosure of com¬ 
pany and product names may deprive 
persons of their right to a fair trial in 
matters not involving FDA. The asser¬ 
tion was also repeated that disclosure of 
company and product names would sub¬ 
ject the company to on “onslaught of 
adverse publicity/* Comments also as¬ 
serted that the release of section 305 
hearing records constitutes an unwar¬ 
ranted invasion of privacy. 

The Commissioner has, in paragraph 
16 of the preamble to the December 24. 
1974 final regulation, previously con¬ 
cluded that Congress has determined 
that the right of the public to this type 
of information in government files out¬ 
weighs any potential harm caused by the 
release of such information. It is only 
through the release of section 305 hear¬ 
ing records after the matter is closed 
that the exercise of prosecutorial dis¬ 
cretion by FDA and the Department of 
Justice may be subject to scrutiny and 
public accountability. This is particu¬ 
larly true when prosecution is not rec¬ 
ommended or is recommended but not 
Instituted. Furthermore, the names and 
other information that would identify 
individuals are deleted before disclosure 
except when the Commissioner concludes 
thot there is a compelling public inter¬ 
est in the disclosure of the names. The 
privacy rights of individuals will, ac¬ 
cordingly. be protected. 

The Commissioner concludes that the 
possibility that the release of section 
305 hearing records will Interfere wdth 
any person's right to a fair trial or im¬ 
partial adjudication in matters not in¬ 
volving FDA is too remote and specula¬ 
tive to justify nondisclosure of those 
records. Finally, the possibility of ad¬ 
verse publicity stemming from the re¬ 
lease of records such as section 305 
hearing records without the deletion of 
company or product names was con¬ 
sidered by Congress and. absent any 
provision in the FOIA for the deletion 
of such names, must be deemed to be 
outweighed, in the judgment of Con¬ 
gress. by the public’s right to the infor- 
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million. The Commissioner has previ¬ 
ously concluded that the protection of 
privacy afforded by the Constitution and 
Hie sixth exemption of the FOIA (5 
U5.C. 552(b) <6)) extends only to indi¬ 
viduals. The recently enacted Privacy 
Act (5 U.8.C. 552a) also protects only 
the privacy rights of individuals. 

8. A seeming anomaly was also noted, 
in that paragraph 16 of the preamble to 
the December 24, 1674 final regulation 
provides that if records relating to a 
closed section 305 hearing for a specific 
individual are requested by name, they 
will be released only after deletion of the 
names and any information that would 
identify the individual. 

The Commissioner advises that the 
names and identifying details are deleted 
from section 305 hearing records re¬ 
quested by name to protect against indis¬ 
criminate subsequent disclosures. The re¬ 
questing party obviously knows the name 
of the person, but deletion minimizes the 
possibility of additional widespread pub¬ 
licity. Accordingly, section 305 hearing 
records will be released only after the 
names and identifying information are 
deleted. 

8. Several comments obje cted to the 
provision in I 1.6(c) (4; <21 CFR l.Oic) 
<4>) for the release of section 305 hear¬ 
ing records respecting possible criminal 
prosecution of individuals without de¬ 
leting the names and identifying infor¬ 
mation when the Commissioner deter¬ 
mines that there is a "compelling public 
interest" to do so. The contention was 
made that such discretionary disclosure 
exceeds the authority of the Commis¬ 
sioner under the FOIA and. without 
guidelines for such discretionary disclo¬ 
sure, the release of section 305 hearing 
records relating to possible criminal ac¬ 
tion without first deleting the names and 
Identifying information would be unrea¬ 
sonable and arbitrary. One comment 
suggested that the written consent of the 
individual who was the subject of the 
investigation be obtained before the re¬ 
lease of any names or Identifying infor¬ 
mation. 

The Commissioner advises that disclo¬ 
sure of section 305 hearing records re¬ 
specting possible criminal prosecution 
with the names and identifying details 
intact may. depending on the particular 
circumstances, be completely consistent 
with the FOIA and the Privacy Act. If 
the public’s interest in disclosure is in¬ 
deed "compelling," the benefits in disclo¬ 
sure outweigh any infringement of per¬ 
sonal privacy. In applying 5 U.S.C 552 
(b)(6), the courts have required that 
the benefits from disclosure be weighed 
against any possible infringement of per¬ 
sonal privacy. The determination that a 
"compelling public interest" exists that 
warrants release of the names and iden¬ 
tifying information pertaining to indi¬ 
viduals considered for prosecution will 
be made in accordance with traditional 
criteria for such determinations, and 
after due consideration of those factors 
listed in 1 4.82 (21 CFR 4.82) of the final 
regulation. 

The Commissioner rejects the sugges¬ 
tion that the written consent of the in¬ 
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dividual who was the subject of the 
investigation be obtained before the re¬ 
lease of names or identifying informa¬ 
tion. The ultimate responsibility for 
compliance with the FOIA by FDA rests 
with the Commissioner. There is no re¬ 
quirement in the FOIA that the consent 
of individuals bo obtained before the 
release of disposable information. When 
the Commissioner concludes that there 
is a compelling public interest warrant¬ 
ing release of names or identifying infor¬ 
mation. the records wifi be released 
without deletions whether or not consent 
is given by the individual w r ho was the 
subject of the investigation. 

Official Recoups akp Ixfoumation 

10. Questions have arisen as to 
whether the phrase, "testimony before 
any tribunal." as used in 4 4.Da) <21 
CFR 4.1(a)) of the final regulations in¬ 
cludes committees of Congress. 

The Commissioner advises that $ 4.1 
was first published In the Federal Regis¬ 
ter of December 20. 1955 (20 FR 9554). 
It was designed to prevent the subpoena 
of agency officials in private litigation 
and similar matters. The phrase "testi¬ 
mony before any tribunal" has not been, 
is not intended to be. and will not be 
interpreted to include committees or 
subcommittees of Congress. 

11. One comment contended that FDA 
employees should be free to give testi¬ 
mony without first securing the permis¬ 
sion of the Commissioner because the 
public is entitled to information from 
FDA employees which is not filtered 
through the Commissioner. 

The Commissioner regards this sug¬ 
gestion as impractical and contrary to 
the public interest. The Food and Drug 
Administration now receives a very large 
number of requests for agency employ¬ 
ees to testify in private litigation and 
other matters in which FDA is not a 
party. Were agency employees free, or 
required, to testify in private litigation 
whenever requested, the regulatory ac¬ 
tivities of the agency could be severely 
disrupted. The agency could not ade¬ 
quately function If Its 6,500 employees 
were constantly preparing for nnd giv¬ 
ing testimony in private litigation. Sec¬ 
tion 4.1 is therefore necessary for the 
agency to fulfill Its primary regulatory 
responsibilities. 

Uniform Access to Records 

12. One comment requested that dis¬ 
closure of drug experience reports sub¬ 
mitted by physician* and hospitals be 
restricted to health care professionals 
and institutions on the grounds that the 
general public does not possess sufficient 
expertise to interpret the significance of 
such reports and that release, upon re¬ 
quest. to any member of the public would 
result in undue public alarm and un¬ 
justified concern by individuals under 
medication. 

The Commissioner has previously ad¬ 
vised. in paragraph 31 of the preamble 
to the December 1974 final regulation, 
that. if any information is available to 
one member of the public, it must be 


available to all. Under the FOIA. the 
disclosure of Information doe* not de¬ 
pend ordinarily on the requestor’s inter¬ 
est In or ability to understand the in¬ 
formation sought. 

Partial Disclosure or Record* 

13. A comment suggested that, when 
ever FDA determines that a document 
contains both disposable and nondls- 
closable material, the agency should 
consult with the submitter of the docu¬ 
ment before any release to determine the 
extent to which the disposable mate¬ 
rial may be segregated from the nondh 
closabic. It was argued that consulto 
tion Is especially necessary when the re¬ 
quested document is technical becausr 
the expertise necessary to Identify non- 
disposable material is likely to be po* 
sessed only by the submitter 

The Commissioner concludes, and ha* 
previously stated, that the submitting 
l>erson, and possibly other affected per¬ 
sons. will be consulted only if there 
exists a Pose question of Uie confiden¬ 
tiality of the requested records. If a clotf^ 
question exists, because of the inter¬ 
mingling of disposable and non dispen¬ 
sable information, be it technical ur 
otherwise, consultation will occur. Tin 
mere fact that disposable and nondl- 
Posable information Is contained in a 
single document, as is often the case 
does not warrant automatic consuita 
tion. If the information contained in the 
document is of such a nature that the 
disposable Information cannot be rea¬ 
sonably separated from the nondisclegi¬ 
ble information by FDA without the 
benefit of additional information, thh 
would constitute a Pose question. 

14. 8evcral comments asserted that th< 
application of these regulations to mate¬ 
rial in FDA files submitted in confidence 
before the effective date of the final reg¬ 
ulations is a retroactive application oi 
the regulations that constitutes a denini 
of administrative due process to the sub 
mitters of such material unless notice 
given to the submitter In advance of pub¬ 
lic disclosure of*a particular item. 

The Commissioner advises that Con 
gross Intended In enacting the FOIA to 
reverse the disclosure policies of Federal 
agencies to make disclosure tlie rule and 
nondisclosure the exception Congress 
did not distinguish between Information 
submitted before the FOIA was passed 
and that submitted after passage. Fur¬ 
thermore. information that is not other 
wise exempt under one of the nine ex¬ 
emptions of FOIA cannot be made ex¬ 
empt on the basis of a "pledge of con¬ 
fidentiality." Petkas v. Stoats. 501 F 2d 
887. 889 <D.C. Cir 1974. Charles RH*r 
Park A Inc. v. HUD. 519 F. 2d 935. <D.C 
Cir. 1975>. The application of the final 
regulations to all records in FDA fiiev 
regardless of when submitted, has beer 
squarely upheld in Pharmaceutical Man - 
ufacturcrs Association v. Weinberger 
401 F. Oupp. 441 <D.D.C. 1975). sub 
sequent opinion. 411 F. Supp. 576. 580 
(D.D.C. 1976). The question of notice to 
tire submitter before disclosure was also 
an Issue in that case and is discussed in 
paragraph 37 below. 
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Prohibition on Withdrawal of Records 

From Food and Drug Administration 

Files 

15. A few comments contended that 
information previously submitted to 
FDA on a voluntary basis should be per¬ 
mitted to be withdrawn from agency 
files. It was argued that J 4.20 (21 CFR 
4.29) is based on on erroneous assump¬ 
tion that some form of property right 
passes to the government whenever a 
private party submits trade secret or 
confidential commercial or financial in¬ 
formation to it. The comments con¬ 
cluded that, because no property right 
does in fact pass to the government, sub¬ 
mitters of material should be permitted 
to withdraw the records under certain 
circumstances, e.g.. when a product is 
finally abandoned. 

The Commissioner advises that under 
no circumstances will documents sub¬ 
mitted to FDA and thereafter made part 
of agency files be returned to the sub¬ 
mitting person. The Food and Drug Ad¬ 
ministration does not maintain that the 
government a^uires any property right 
in data and information submitted to it 
That docs not mean, however, that per¬ 
sons are entitled to withdraw material 
received by FDA in furtherance of its 
regulatory responsibilities from agency 
files. Once such material become? a part 
of agency files it may be used at any 
time and in any reasonable way to sup¬ 
port anproprlnt* regulatory action by 
the Commissioner. 

Permanent File or Requests rot FDA 
Records 

16. One comment requested that $ 4.31 
(21 CFR 4.31) be revised to reflect the 
fact that the permanent flic of FOIA 
requests and responses (the ’'public 
log’*) did not exist until January 1, 1975. 

The Commissioner notes that the 1974 
amendments to the FOIA require all 
agencies to file an annual report with 
Congress on the administration of the 
act. The public log enables FDA to com¬ 
pile the data necessary to comply with 
that requirement. Thus, although the 
May 5. 1972 proposal did not contain a 
requirement that a public log be main¬ 
tained. f 4.1 was added to the final regu¬ 
lations to assist FDA to comply with the 
1974 FOIA amendments. The public log 
of all requests and responses has been 
maintained, and all requests numbered 
sequentially since January 23. 1975. The 
Commissioner sees no need to revise 
i 4.31 to state when the log began. 

17. One comment suggested that. In 
addition to the permanent file of FOIA 
requests and responses. FDA maintain a 
topical index of those requests and re¬ 
sponses. 

The Commissioner concludes that it is 
not possible for FDA to index all FOIA 
requests and resjxmses in light of the 
enormous number of requests received by 
the agency. The administrative burden 
that would be borne if the agency under¬ 
took to develop and maintain such an 
Index would greatly overtax the person¬ 
nel available to handle FOIA matters. 
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18. Section 4.40(c) <21 CFR 4.40(c)) 
has been revised to reflect the fact that 
the public log maintained by the Public 
Records and Documents Center of FDA 
does not contain the time a request is re¬ 
ceived, the address of the person making 
the request, the number of stall hours 
and grade levels of persons who spent 
time responding to the request, or the 
payment requested and received. The 
Commissioner advises that these items 
have not been maintained on the public 
log because experience has demonstrated 
that the time required to collect and 
record the information is not justified by 
any possible‘benefit from having the in¬ 
formation available for each logged re¬ 
quest. Furthermore, the address of the 
person making the request and the pay¬ 
ment requested and received are readily 
ascertainable from other sources, such as 
the actual file containing the request and 
any correspondence from FDA concern¬ 
ing the request. 

Procedures and Fees 

19. One comment contended that pro¬ 
vision should be made for the reduction 
of the fee whenever the fee is “excessive" 
due to Inefficiencies within FDA. such os 
in recordkeeping procedures. 

The Commissioner advises that a 
blanket rule providing for the reduction 
of excessive fees due to Inefficiencies 
within FDA would be inappropriate. 
However, such inefficiencies will be taken 
into consideration as one factor in de¬ 
termining whether a request for a reduc¬ 
tion in the fee should be granted. The 
Commissioner notes, in passing, that 
some of the FOI requests received by the 
agency are from companies that have 
previously submitted the documents to 
the agency and are not able to locate a 
copy in their own flies. 

20. Experience in recent months has 
shown that a number of persons and or¬ 
ganizations make requests on a frequent 
and regular basis for certain agency rec¬ 
ords. such as. the public log containing 
all FOI requests and FDA responses. The 
fee for providing those records does not 
generally exceed $5.00 and. accordingly, 
they have often been provided free of 
charge. 

The Commissioner advises that, in ac¬ 
cordance with 5 4.43(a) (1) <21 CFR 4.43 
(a) (1)), FDA will aggregate the costs for 
such regular requests made by the same 
person or organization or related persons 
or organizations on a monthly basis in 
order that such persons or organizations 
may appropriately bear the cost of copy¬ 
ing. which is now often borne by FDA. 

Additionally, experience in recent 
months has shown that & number or per¬ 
sons and organizations, primarily the 
numerous organizations that file requests 
for records with FDA on behalf of their 
clients, make numerous requests for the 
Identical records, presumably to enable 
them to provide them to different clients. 
This practice of making several requests 
for the identical records has generated a 
substantial number of so-called “third- 
party’* requests, te.. requests seeking the 


3097 

records disclosed in response to a previ¬ 
ous request. In fiscal year 1976 nearly 
one-quarter of all requests received by 
FDA were for records previously disclosed 
in response to an earlier request. A sub¬ 
stantial portion of those requests was for 
records previously disclosed to the same 
requestor. Quito obviously, these third- 
party requests have added significantly to 
the FOI workload of FDA. 

The Commissioner concludes that the 
FOIA does not require that FDA provide 
two. three, and sometimes more sets of 
identical records to the same persons 
and organizations. Tilts practice has sig¬ 
nificantly taxed available agency re¬ 
sources for responding to FOI requests, 
sometimes causing delays in responding, 
and resulting in FDA and the taxpayers 
subsidizing the profitmaking activities 
of the organizations making the third- 
party requests. Accordingly, the Com¬ 
missioner advises that, except in unusual 
circumstances, FDA will not provide 
more than one copy of requested records 
to the same requesting person or organi¬ 
zation. 

21. One comment .suggested that those 
employees of FDA responsible for dis¬ 
closing records in response to an FOI 
request be identified on the determina¬ 
tion letter in the same manner that those 
who are responsible for denying records 
are identified. To do otherwise, it was 
argued, is to subtly coerce employees 
into granting requests rather than be 
identified as responsible for a deniaL 

The Commissioner advises that 6 
U.S.C. 552(a)(6)(C), a provision of the 
1974 amendments to the FOIA. requires 
that any letter of determination denying 
a request for records Identify by name 
and title or position those persons re¬ 
sponsible for the denial. The Commis¬ 
sioner rejects the suggestion that FDA 
employees will be coerced into granting 
requests rather than be identified as 
responsible for a denial. 

The Commissioner concludes that it 
would be unnecessarily burdensome for 
letters of determination granting re¬ 
quests to contain the names and titles 
or positions of employees responsible for 
granting the request, and that no useful 
public interest would be served. 

Disclosure or Documents in the Office 
or the Hearing Clerk 

22. Questions have arisen as to whether 
requests made in person to review, and 
In many instances copy, documents on 
file in the office of the FDA Hearing 
Clerk must be handled In accordance 
with ail the provisions of the regulations, 
or whether an expedited procedure is 
feasible. 

The Commissioner concludes that be¬ 
cause virtually all documents on file 
with the Hearing Clerk are clearly dts- 
closable to any member of the public, 
and because large numbers of persons 
make requests to review and copy such 
documents, it is appropriate to facilitate 
such review and copying by providing an 
expedited procedure applicable solely to 
material on file In that office. According- 
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ly, requests made In person to view or 
copy documents on file with the Hear¬ 
ing Cleric wUl continue to be responded 
to by the stall of the Hearing Clerk as 
rapidly as possible. The requestor will 
need merely to fill out a one-page form 
available in the office of the Hearing 
Clerk in order that FDA may maintain 
accurate records of all POI requests. The 
fee schedule applicable to records ob¬ 
tained from the Public Records and Doc¬ 
uments Center will apply to records ob¬ 
tained from the FDA Hearing Clerk. 

Requests for material in the office of 
the Hearing Clerk not made In person 
shall continue to be treated in the same 
manner as all other FOI requests and 
must be sent to the Public Records and 
Documents Center (HFC-18) pursuant 
to J 4.30 (21 CFR 4.30). 

Filing a Request for Records 

23. Suggestions have been made that 
the regulations Include a provision to en¬ 
courage requestors to identify FOI re¬ 
quests by marking both the envelope 
containing the request and the request 
Itself with the phrase "FOI Request/' 

The Commissioner concludes that the 
suggestion Is worthwhile and should be 
adopted. It is emphasized, however, that 
requestors are only encouraged, not re¬ 
quired. to identify their requests with 
the phrase "FOI Request." Those so 
identified will simply be more readily 
identified ax FOI requests A new sen¬ 
tence is added to f 4.40(a) (21 CFR 4 40 
(a)) to state this policy. 

24. One comment asserted that the 
provision hi i 4.41 (21 CFR 4.41) that 
records will be provided "as soon as 
possible" leads to misunderstandings be¬ 
tween FDA and the public. This occurs, 
according to tlie comment, because the 
phrase Is undefined and does not have 
the urgency of either the FOIA or para¬ 
graph 45 of the preamble to the De¬ 
cember 1974 final regulation, both of 
which state that records shall be made 
“promptly available.** The comment 
recommended amending the regulations 
to require that determination letters In¬ 
clude an estimate of the date on which 
the records will be available. 

The Commissioner advises that the 
phrase “as soon as possible" is intended 
to convey the same urgency as "promptly 
available." Insofar as possible, records 
are sent to requestors immediately upon 
receipt of payment. The sheer volume 
of requests received by FDA does, on 
occasion, result in unavoidable delay in 
providing records. The Commissioner is 
confident that additional personnel and 
streamlined internal procedures will re¬ 
duce those delays to an absolute mini¬ 
mum. The Commissioner also concludes 
that while every effort is made to make 
records available immediately, it is not 
feasible and would be unnecessarily 
time-consuming to Include an estimate 
of the date on which records will be pro¬ 
vided in each determination letter 

TrME Limitations 

25. Comments expressed concern that, 
in an effort to make a determination 
on all FOI requests within 10 working 
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days. FDA regulatory responsibilities w ill 
suffer. It was suggested that determi¬ 
nations on requests be made "within a 
reasonable time period" and that a spe¬ 
cial staff be created within FDA to han¬ 
dle all FOI requests so that other em¬ 
ployees are not diverted from normal 
regulatory responsibilities. 

The Commissioner advh.es that the 
recent amendments to the FOIA require 
that determinations on requests be made 
w ithin 10 working days of receipt of the 
request. The Food and Drug Administra¬ 
tion intends to comply with that con¬ 
gressional mandate. Documents for 
which requests have been granted wfH be 
sent to the requestor as soon as possible 
thereafter. 

The Commissioner advises that each 
major organizational component within 
FDA has specially trained FOI officers 
who handle most requests. Additionally, 
a staff manual guide has been prepared 
that explains the responsibilities of each 
agency employee under the FOIA. Con¬ 
sequently. although all agency employ¬ 
ees may be called upon to assist in carry¬ 
ing out the mandate of the FOIA. most 
day-to-day responsibilities have been as¬ 
signed to the specially trained FOI 
officers. 

Fees 

26. The fees set out in the Decem¬ 
ber 24. 1974 final regulation were based 
primarily on the fees established by the 
Department of Justice In 28 CFR 18.9. 
because the Department of Justice has 
the lead responsibility for implementa¬ 
tion of the FOIA In the Federal Regis¬ 
ter of January 13. 1975 (40 FR 2443). 
the Department of Justice revised Its fee 
schedule to reflect actual costs of $4.00 
per hour for clerical search time and 
$8.00 per hour for search time by non- 
clerical personnel. In the Federal Reg¬ 
ister of May 1, 1975 (40 FR 18997), the 
Departme nt o f Health. Education, and 
Welfare (HEW) revised its fee schedule 
to include a flat charge of $3.00 per hour 
for search time by both nonclerical and 
clerical personnel, which represents a 
charge substantially below Actual cost 
to the government. 

The Commissioner concluded that to 
achieve uniformity of fees withi n HEW. 
the fee schedule adopted by HEW should 
be incorporated In 14.42 (21 CFR 

4.42). which is revised accordingly. The 
fee schedule has been followed by FDA 
for well over a year. 

The Commissioner notes, however, 
that the HEW fee schedule results in 
charges substantially below cost to the 
government and thus results in some 
taxpayers subsidizing the public infor¬ 
mation requests of other taxpayers. This 
subsidy is especially Inequitable when 
one considers that 86 percent of the 
FOI requests received by FDA are from 
corporations, FOI service companies, 
and private attorneys—groups best able 
to bear the cost of obtaining records 
from FDA The taxpayers are thus sub¬ 
sidizing the "industrial espionage" en¬ 
gaged in by many commercial organiza¬ 
tions who use the FOIA to obtain infor¬ 
mation about their competitors. The 
HEW fee schedule also means that 


agency personnel who would otherwise 
be engaged in regulatory activities arc 
instead spending their time responding 
to FOI requests without the government 
being reimbursed for the actual coat of 
the time spent locating requested record . 

The Commissioner has been clcweh 
monitoring the results of the HEW fe* 
schedule and concludes that the cir¬ 
cumstances warrant an increase In the 
fee schedule to reflect actual costs to tire 
government. The Commissioner has ini¬ 
tiated discussions with the appropriate 
officials in HEW regarding the fee ached 
uie and anticipates that the FDA fee 
schedule will soon be revised to reflet i 
the actual costs incurred by the agency in 
searching for requested records. A new 
fee schedule reflecting actual costs u> 
the government, coupled with the lib¬ 
eralization of the FDA policy on waiver 
or reduction of fees discussed elsewhere 
in this preamble, will be more equitable 
and fully in agreement with the policy 
in tiie FOIA providing for charging fet 
and for waiver or reduction of those fee 
when thnt is in the public interest 
Waiver or Fees 

27. Experience in recent months sug¬ 
gests that there may be some confusion 
among both the public and agency em¬ 
ployees about the FDA policy on waiver 
or reduction of fees under f 4.43 (21 CFR 
4.43). The Commissioner is restating the 
agency’s policy to ovoid further con¬ 
fusion. 

Section 4.43 establishes two distinct 
bases for obtaining waiver or reduction 
of fees: paragraph (b) of the section 
provides that the fees may be waived if 
the person making the request is: (1) 
Indigent and <2> the disclosure has a 
"strong public interest justification. 
Paragraph <c) of the section, on the 
other hand, provides that the fees may 
be waived or reduced when the waiver or 
reduction is in the public Interest "be¬ 
cause furnishing the Information can be 
considered primarily as benefiting the 
general public/' Ho showing of Indigency 
is required for a waiver or reduction of 
fees under * 4.43(c). To obtain consider¬ 
ation of a request for waiver or reduc¬ 
tion under paragraph <c), however, the 
request must be accompanied by a state¬ 
ment of the intended purpose to which 
the requested information will be put 
This statement enables FDA to determine 
whether the intended use will benefit 
the public generally. 

The Commissioner emphasizes that 
narrow and specific requests for record? 
are much more likely to meet the stand¬ 
ard in paragraph <c) than requests that 
are vague and open-ended. Similar!’ 
requests for documents Intended to be 
used in connection with administrative 
proceedings before FDA. e.g.. format 
evtdentlary hearings, are more likely to 
satisfy the standard than requests for 
documents that do not relate to a pend ■ 
ing or potential formal or informal ad¬ 
ministrative proceeding. For example 
Jtwo public interest organizations that 
desired to participate in the hearing on 
the withdrawal of the new animal dru« 
approvals < NADA’s) for diethylstilbes- 
irol )DE8» sought and obtained waiver 
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of fees In connection with their requests 
lor copies of the requests for hearing 
filed by various holders of approved 
NADA's for DES On the other hand, 
FDA frequently receives and denies re¬ 
quests for waiver of fees in connection 
with general requests for agency records 
from public Interest groups where the 
*ole basis for the watver is that the re¬ 
quest for waiver of fees in connection 
limited resources of the agency do not 
permit FDA to routinely provide records 
free of charge to all public Interest 
groups. 

The Commissioner advises that FDA 
is fully committed to the policies em¬ 
bodied in the waiver of fees provision 
of the FOIA and intends to interpret 
liberally those provisions and S 4.43. The 
Food and Drug Administration will give 
careful and sympathetic consideration 
to requests for waiver or reduction of 
fees that arc submitted in accordance 
with I 4.43. The Commissioner encour¬ 
ages persons to seek waiver or reduction 
of the fees under i 4.43 *c) when disclo¬ 
sure of the records sought will broadly 
promote the public interest. To facilitate 
(onsideration of requests for waiver of 
fees, the directors of the various bu¬ 
reaus within FDA will evaluate the re¬ 
quests and recommend to the Assistant 
Commissioner for Public Affairs those 
requests that are meritorious. 

Pkesubmis.'uok Review or Request rot 

CONFIDENTIALITY OF VOLUNTARILY SUB¬ 
MITTED Data or Information 

28. One comment requested that FDA 
pledge not to revoke assurances of con¬ 
fidentiality given respecting data and 
information submitted under 1 4.44 *21 
CFR 4.44) for a presubmission determi¬ 
nation of confidentiality. 

The Commissioner advises that mate- 
lial received by FDA for presubmi&sion 
review under § 4.44 and accepted in con¬ 
fidence pursuant to a letter signed by the 
Assistant Commissioner for Public Af¬ 
fairs pledging confidentiality will remain 
confidential unless a court order directs 
that it be disclosed or tire status of the 
material Is affeced by external factors. 
C4U the company that submitted the 
material discloses it to a member of the 
public subsequent to its submission to 
the agency. 

29. One comment requested that per¬ 
sons who submit information for presub¬ 
mission review under I 4.44 be advised 
within 10 working days after receipt of 
the records by FDA whether the mate¬ 
rial qualifies for such review. 

The Commissioner concludes that pre¬ 
scribing a fixed number of days for noti¬ 
fying persons who have submitted in¬ 
formation for presubmission review' is 
not feasible. The time required to re¬ 
view the material will vary according 
to the number and complexity of the 
documents submitted, among other vari¬ 
ables. After receipt of the information 
by FDA. persons will be notified as foon 
us passible as to whether the material 
qualifies for presubmission review. 

30. One comment requested that f 4.44 
be revised to state that a person who 
voluntarily submits materia! to FDA but 


does not seek prc&ubmission review docs 
not waive any right subsequently to as¬ 
sert confidentiality or bar a subsequent 
determination by the agency to that 
effect. 

The Commissioner concurs with this 
comment and concludes that no change 
in the regulation is needed to implement 
it. Presubmission review Is not a manda¬ 
tory procedure. A decision not to seek 
such review docs not bar either a sub¬ 
sequent assertion of confidentiality by 
the submitting person or a finding of con¬ 
fidentiality by the agency. Neither a sub¬ 
sequent assertion of confidentiality by 
the person who submitted the informa¬ 
tion nor a finding of confidentiality by 
FDA would, however, invoke the pre¬ 
submission review procedures provided 
in f 4.44 or require FDA to consult or 
give notice. 

31. One comment requested that l 4.29 
<21 CFR 4.29) be revised to permit per¬ 
sons who have previously voluntarily sub¬ 
mitted data and information to FDA to 
resubmit such information for review' 
under S 4.44. 

The Commissioner concludes that, for 
all practical purposes, this comment re¬ 
quest* that FDA permit material to be 
withdrawn from its files. No purpose 
would be served by allowing presubmis- 
sion review under fl 4.44 of material pre¬ 
viously submitted voluntarily unless the 
submitting person was also permitted to 
withdraw and retain Information for 
which no pledge of confidentiality' was 
given. The Commissioner accordingly 
sees no difference between tills comment 
and those comments requesting that per¬ 
sons be permitted to withdraw informa¬ 
tion from government files without any 
reference to resubmitting the informa¬ 
tion. The Commissioner rejects this sug¬ 
gestion for the reasons previously stated. 

33. Questions have arisen about the 
riatus of records submitted for presub¬ 
mission review when those records are in¬ 
eligible for presubmission review cither 
because their status under these regula¬ 
tions Is clearly specified or because the 
submission is not voluntary, i.e., the sub¬ 
mitter is under a legal obligation to pro¬ 
vide the records to FDA upon request. 

The Commissioner advises that records 
submitted for presubmission review that 
are ineligible for such review because the 
submission is not voluntary within the 
meaning oi the regulations will be re¬ 
tained as part of the FDA permanent files 
and the submitter will be so notified. 
Records that are voluntarily submitted 
but are nonetheless Ineligible for pre¬ 
submission review because their status 
under the regulations is clear will be re¬ 
turned to the submitter, without com¬ 
plete review. The Commissioner ad¬ 
monishes persons to use the presubmte- 
frion review procedure sparingly and only 
when appropriate. Abuse of the proce¬ 
dure may' cause the agency to reconsider 
live procedure's utility'. 

Situations tN Which Confidentiality Is 
Uncertain 

33 A number of comments requested 
clarification of the standard for consulta¬ 
tion under S 4.45 <21 CFR 4 45) It was 


noted that paragraplis 62 and 63 of the 
preamble to the December 34, 1974 final 
regulation and 1 4.45, respectively, de¬ 
scribe the situation tn which FDA will 
notify the person whose records are re¬ 
quested when there is "some question" or 
a "close question" as to the status of the 
material or when the status is "uncer¬ 
tain." The comments asserted that the 
"some question" standard is the appro¬ 
priate one. 

The Commissioner advises that the 
phra&es “some question," "close ques¬ 
tion," and “uncertain status" will be con¬ 
strued as identical in meaning. The 
Commissioner rejects any Implication 
that the use of the phrase "some ques¬ 
tion" in the preamble suggests a stand¬ 
ard for consultation that is less rigorous 
than either the "close question" de¬ 
scription in the preamble or the "un¬ 
certain status" language of fi 4.45. 

The Commissioner emphasizes that 
FDA will not consult with the submitting 
person in every instance in which any 
argument, however tenuous, can be made 
in support of the confidentiality of the 
requested material and will not consult If 
the argument would simply be that these 
regulations are wrong. The question 
about the confidentiality of the requested 
record must be such that a reasonable 
basis for confidentiality exists before 
consultation will be pursued. 

34. Several comments pointed out that 
5 4.45 provides no time period for con¬ 
sultation and that in cases of uncertain 
confidentiality it was unlikely that FDA 
w ould be able to review, consult, and make 
a determination on a request for public 
disclosure within 10 working days. To 
provide for adequate time for consulta¬ 
tion. it was suggested that the requestor 
be asked to agree to a specific extension 
of time; in the event that no extension 
is agreed upon and the 10- working -dAy 
limit cannot be met, the request should 
be denied. The alternatives. It was sug¬ 
gested. would be to grant the request yn 
the basis of Insufficient information, to 
Ignore the 10-working-day requirement 
and thereby lose the 20 days to review 
an appeal of a denial, or to deny the re¬ 
quest Denial. It was asserted, would per¬ 
mit FDA to use the additional 20 days for 
consultation and review and ultimately 
cither affirm the denial or reverse it 
and grant the request. 

The Commissioner concludes that the 
suggestion is too complicated to admin¬ 
ister and Is unnecessary, and therefore it 
is rejected. If ongoing consultation makes 
a determination within 10 working days 
impossible, an interim response may 
appropriately be sent to the requestor 
to Inform him that FDA Ls working on the 
request and that a final and complete 
determination will be made os soon ns 
possible. 

35. Questions have arisen about 
whether consultation under f 4 45 will be 
with only the person who submitted the 
records or with both that person and 
persons who might be affected by dis¬ 
closure. 

The Commissioner advises that consul¬ 
tation under I 4.45 will be with those 
persons who. In the agency's Judgment, 
are likely to be able to aseift FDA in 
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determining the confidentiality of the 
requested records. In most Instances con¬ 
sultation with the person who submitted 
the records will be sufficient to make the 
determination. The decision about whom 
to consult will, of necessity, have to be 
handled on a case-by-case basis. 

36. Several comments on 8 § 4.45 and 
4 46 <21 CFR 4.45 and 4.46) dealt with 
matters raised, fully discussed, and dis¬ 
posed of in the preamble to the Decem¬ 
ber 24. 1974 final regulation. One com¬ 
ment. for example, expressed the fear 
that decisions on the necessity for con¬ 
sultation will be made by low level cleri¬ 
cal staff. Paragraph 62 of the preamble to 
the finAl regulation makes it clear that 
decisions on whether the status of re¬ 
quested records is uncertain will be made 
by those persons administratively re¬ 
sponsible for making disclosure decision.*. 

PlLEDISCLOSURK NOTICE 

37. By far the greatest number of com¬ 
ments related to 8 4.45 and the circum¬ 
stances in which FDA will provide 
predisclosurc notice of the agency’s in¬ 
tention to disclose certain records to the 
person who submitted them. Most com¬ 
ments contended that FDA should con¬ 
sult with the person who submitted the 
records, or whose data and information 
are contained in them, in every case in 
which the agency intends to disclose the 
records in response to a request under 
the FOIA. The general theme through¬ 
out these comments is that FDA cannot, 
consistent with due process, release ma¬ 
terial. Including that submitted to the 
agency ostensibly pursuant to a pledge of 
confidentiality, without first providing 
notice to the person who submitted the 
data and information. 

On May 6, 1975, the Pharmaceutical 
Manufacturers Association <PMA> filed 
stilt in the United 8tatcs District Court 
for the District of Columbia ( Pharma¬ 
ceutical Manufacturers Association v. 
Weinberger . No. 75-0725. D.D.C.) seek¬ 
ing an order declaring Invalid and en¬ 
joining the enforcement of certain pro¬ 
visions of the December 24. 1974 final 
regulation. The primary issue in the law¬ 
suit was whether member companies of 
PMA are entitled to administrative no¬ 
tice of. and an opportunity to consult 
with FDA on, every contemplated dis¬ 
closure by the agency of Information 
submitted by. obtained from, or pertain¬ 
ing to them or their products. On Au¬ 
gust 1, 1975, PMA’s Motion for a Prelim¬ 
inary Injunction on the notice and 
consultation issue was denied by the Dis¬ 
trict Court for the District of Columbia 
<401 F. Supp. 444 (DJD.C. (Sirica. J.) 
1975> >. Thereafter, in granting the FDA 
Motion for Summary Judgment as to all 
the issues in the lawsuit, the court reaf¬ 
firmed that notice and an opportunity 
for consultation with FDA in advance 
of every contemplated disclosure is not 
required <411 F. Supp. 576 <DD.C. 
♦ Smith, J.) 1976)). The Pharmaceutical 
Manufacturers Association has an¬ 
nounced that it does not intend to appeal 
this decision. 

The Commissioner advises that when 
the status of requested records is uncer¬ 
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tain, notice and consultation with the 
submitting person under 8 4.45 will be 
undertaken. In those situations, FDA 
may request additional information f rom 
the submitting person in order to deter¬ 
mine whether the requested records are 
disclosable. In all other situations, that 
is, when the status of the requested rec¬ 
ords can be determined by FDA and Is 
not “close” or “uncertain,” the agency 
will proceed to make a determination in 
accordance with the FOIA and the reg¬ 
ulations. The Commissioner is confident 
that the notice and consultation provi¬ 
sions in 8 4.45 adequately protect the 
rights of persons who have submitted 
data and information to FDA. 

Persons who become aware of the im¬ 
pending release of records containing 
data or information submitted by them 
pursuant to 8 4.45. as a subscriber to the 
commercial services that provide tills 
type of information, or in any other 
fashion, and who believe that the 
records should not be disclosed, may 
institute suit against FDA to enjoin the 
release of the requested records. If insti¬ 
tuted in timely fashion, the agency will 
not release the records, pending judicial 
resolution of the suit, unless directed by 
court order to do so. FDA will not de¬ 
prive any person of the opportunity to 
pursue a timely instituted court action 
to enjoin the release of records by dis¬ 
closing the records and thereby mooting 
the Judicial proceedings. 

The Commissioner emphasizes, as he 
did in the preamble to the final regula¬ 
tion of December 24. 1974, that the 
proper remedy for any person who In the 
past has submitted to FDA data or infor¬ 
mation that he believes to be confiden¬ 
tial. but which, under the final regula¬ 
tions, is included within a category that 
is subject to public disclosure, Is to bring 
a declaratory judgment action contesting 
the validity of that portion of the regu¬ 
lations. All persons have been put on 
notice that records in the FDA files will 
be handled In accordance with these reg¬ 
ulations. Notice to all affected persons 
of each request for records submitted 
by them or which identifies them or their 
products is. as stated in the preamble to 
the December 24, 1974 final regulation, 
“unnecessary as well os impracticable.” 

38. A number of comments contended 
that administrative due process would 
not be satisfied even if FDA. upon re¬ 
ceipt of a request for records In the 
agency files, notified the submitter and 
all affected persons of an intended dis¬ 
closure. These comments asserted that. 
In all instances of planned release, not 
only must notice be given, but the agency 
must provide the submitter an opportu¬ 
nity to consult with it and to present 
objections to the release, as well as an 
tntra-agency appeal mechanism. 

The Commissioner concludes, for the 
reasons stated in paragraph 37 of this 
preamble, that notice, an opportunity to 
consult with FDA and present objections, 
and an intra-agency appeal mechanism, 
as suggested in the comment, are un¬ 
necessary. impracticable, and not legally 
required. 


39. Comments contended that it is 
anomalous that a person requesting ac¬ 
cess to agency records, if refused, lias a 
clearly defined appeal procedure whereas 
the submitter and persons who might be 
affected by disclosure do not have assur¬ 
ance even of notice and an opportunity 
to be heard before release. It was argued 
that this places the submitter, with a 
potential property right In the requested 
data and information, lq a procedurally 
inferior position to the party requesting 
the records, who clearly has no property 
interest in them. 

The Commissioner advises that this Is 
the procedure established by Congress 
in the FOIA. Congress has concluded 
that all documents submitted to the gov¬ 
ernment become public property i.e.. 
available to the public, subject to narrow 
exceptions, and has accordingly provided 
for a statutory right of appeal only by 
the requesting party, 

40. Numerous comments contended 
that the assertion by the agency that 
the administrative burden or inconven¬ 
ience of giving notice is too great wits 
rejected in the case of American Sumatra 
Tobacco Corp. v. SEC. 93 F. 2d 236 (D.C 
Cir. 1937). It was suggested that the 
agency assess submitters and affected 
persons the costs of sending notice. ' 

The Commissioner has stated previ¬ 
ously. in paragraph 96 of the preamble 
to the December 24. 1974 final regula¬ 
tion. that the general principles laid 
down in the Sumatra case have been 
fully satisfied. The Sumatra case does 
not require notice and an opportunity 
to consult in advance of every disclosure 
of privately generated information. This 
position was sustained In PMA v. Wein¬ 
berger. 401 F. Supp. at 447-448. The 
Commissioner has also concluded in the 
preamble to the December 24, 1974 final 
regulation and elsewhere in this pre¬ 
amble that the FOIA does not require 
that notice be given to submitting per¬ 
sons or persons who might be affected 
by disclosure, and that such notice In 
all Instances would be impracticable. The 
money that is generated by any fee under 
these regulations must be paid to the 
United States Treasury, and cannot be 
used by the agency to finance its public 
information services. 

41. One comment contended that 
Congress, in enacting section 6(b)(1) of 
the Consumer Product Safety Act (15 
U-S.C. 2055<b>(1)), reflected its intent 
that, at least with respect to tlie Con¬ 
sumer Product Safety Commission, “not 
less than 30 days prior to its public dis¬ 
closure of any information obtained un¬ 
der this Act, or to be disclosed • • • in 
connection therewith * * * the Commis¬ 
sion shall, to the extent practicable, 
notify, and provide a summary of the 
information to. each manufacturer or 
private labeler of any consumer product 
to which such information pertains 
• • V* The comment argued that this 
section represents a recent congressional 
statement on the advisability of advance 
notice to submitters and persons who 
might be affected by disclosure and that 
this procedure should be followed by 
FDA. 
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The Commissioner does not agree with 
this comment. Neither the FOIA nor the 
Federal Food. Drug, and Cosmetic Act 
contains provisions similar to section 
6 (b) (1) oX the Consumer Product Safety 
Act. To the extent that section 6<b)(l> 
can be said to require notice to submit¬ 
ting persons and persons who might be 
affected by disclosure, its provisions are 
not applicable to FDA. 

42. One comment pointed to the notice 
provisions of the public information reg¬ 
ulations of the Environmental Protec¬ 
tion Agency (40 CFR 2.105(b) and 2.107 
(A) ) as a model for FDA to follow. 

The Commissioner concludes that the 
notice provisions of the public Informa¬ 
tion regulations of the Environmental 
Protection Agency arc not required by 
the FOIA. and. given the number of re¬ 
quests received by FDA, adoption of a 
similar notice provision would be an un¬ 
manageable administrative burden that 
would impair the ability of the agency 
to adhere to the 10*day requirement for 
ruling on requests as mandated by the 
1974 amendments to the FOIA and to 
carry out its Important regulatory func¬ 
tions. 

43. One comment requested that when¬ 
ever FDA discloses records to special 
government employees under 21 CFR 
4 94. other Federal departments or Agen¬ 
cies under 21 CFR 4.85. 8tatc and local 
government officials under 21 CFR 4.88, 
and officials of foreign governments un¬ 
der 21 CFR 4.89, the person who sub¬ 
mitted the Information to FDA be given 
notice consisting of the date, actual con¬ 
tent, and person to whom the disclosure 
was made. 

The Commissioner advises that all the 
classes of persons referred to in the com¬ 
ment have a special status entitling them 
to the information, and they are pro¬ 
hibited from releasing data and Infor¬ 
mation that is exempt from disclosure, 
such as trade secrets. In the same fash¬ 
ion and to the same extent as all em¬ 
ployees of FDA. No purpose would be 
served by providing notice of the sort 
requested when disclosures are made in 
accordance with the regulations to per¬ 
sons in those categories. 

44. Another comment asserted that 
under no circumstances should notice to 
affected persons be given because such 
notice permits the submitter to attempt 
to persuade FDA that the request should 
be denied, and the requestor has no sim¬ 
ilar opportunity to persuade the agency 
that the request should be granted. 

The Commissioner does not agree with 
the position expressed in tills comment. 
On the limited occasions when the con¬ 
fidentiality of a requested record Is un¬ 
certain. consultation with the submitting 
person and other persons to obtain addi¬ 
tional information related to the status 
of the record is essential If a proper de¬ 
termination is to be made by FDA. Con¬ 
sultation under f 4.45 (21 CFR 4.45) is 
not an opportunity for affected persons 
to persuade the agency, by argument 
alone, not to release the requested ma¬ 
terial. It Is, rather, an opportunity for the 
agency to examine and consider addi¬ 
tional data and information not other¬ 


wise available to it. which will be of as¬ 
sistance in making a correct determina¬ 
tion respecting the confidentiality of the 
requested record. 

Judicial Review of Proposed Disclosure 

45. A number of comments stated that 
the 5 days provided In | 4.46 (21 CFR 
4.46) within which to institute suit to 
enjoin the release of records Is an inade¬ 
quate period of time for affected persons 
to make the decision to seek an injunc¬ 
tion and to prepare and file the appropri¬ 
ate pleadings. It was variously suggested 
that 10, 15. or 20 days, or 10 working 
days, be provided within which to Insti¬ 
tute suit. One comment suggested that 5 
days be provided to notify FDA of the 
intent to sue and an additional 90 days 
within which to institute suit. If no court 
suit was initiated after 90 days, the com¬ 
ment suggested. FDA could then release 
the material. 

The Commissioner concludes that the 
5-day period is adequate time for the 
appropriate pleadings to be filed. The 
Commissioner notes that the complaint 
for Injunction and supporting documents 
necessary to institute suit are simple and 
can easily be prepared in advance as 
standard legal pleadings and held ready 
should the occasion for their use arise. 
Legal counsel for several companies reg¬ 
ulated by FDA have In fact publicly 
made the suggestion that the appropriate 
pleadings be prepared in advance. The 
Commissioner also notes that in the 4 
yeans since the proposed rule making was 
published and documents released in ac¬ 
cordance with Its provisions, only one 
suit to enjoin disclosure of specific rec¬ 
ords has been instituted. 

46. One comment objected to any time 
period for the institution of suit to en¬ 
join the release of records and argued 
that once FDA determines to disclose rec¬ 
ords, those records should be made 
available immediately to the requesting 
party. 

The Commissioner regards the provi¬ 
sion of a limited time period for the in¬ 
stitution of suit to enjoin the release of 
records when confidentiality is uncertain 
and FDA has determined to release the 
records as reasonable and consistent with 
the provisions of the FOIA and Its man¬ 
date. 

Denial or Request for Records 

47. Questions have arisen about the 
circumstances in which FDA will, under 
4 4.47(d) 121 CFR 4.47(d)), delete cer¬ 
tain information from requested records 
without treating the deletions as a denial 
of the request. Concern has been ex¬ 
pressed that persons making a request 
for records who subsequently receive rec¬ 
ords with certain Information deleted 
may not always realize that deletions 
have been made or that they may appeal 
those deletions to the Assistant Secretary 
for Health, Department of Health. Edu¬ 
cation, and Welfare. 

The Commisloner advises that it has 
been the consistent policy of FDA to 
treat substantial deletions of material 
from a record that is nevertheless dis¬ 
closed as a denial and FDA has accord¬ 
ingly informed the person w ho made the 


request of hlb appeal rights. In order that 
there be no question about this policy. 
4 4.47(d) is revised to apply explicitly 
only to minor deletions of nondisclosable 
data and Information from otherwise 
dlsclosable records. 

The Commissioner further advises that 
the agency's policy with respect to minor 
deletions of nondisclosable data and In¬ 
formation from dlsclosable records is to 
identify clearly such deletions on the rec¬ 
ord that Is disclosed, but not to view 
such minor deletions as a withholding of 
the requested record. This policy is pre¬ 
mised on three considerations. The ma¬ 
jority of records in the files of FDA are 
dlsclosable to the public, under the regu¬ 
lations. However, a large number of 
these clearly disposable records do con¬ 
tain small Items of data and Information 
that under the FOIA exemptions and the 
regulations, are exempt from disclosure. 
Deletions are. therefore, common. 

For example, FDA receives many re¬ 
quests for adverse drug reaction reports 
that are submitted to the agency by phy¬ 
sicians, hospitals, and drug manufactur¬ 
ers. In many cases, these reports contain 
the name and address of the patient who 
Incurred the adverse reaction as well as 
the name and address of the physician 
or institution submitting the report. In 
order to protect the personal privacy of 
such persons, it is standard practice to 
delete the name and address as well os 
any other identifying details from ad¬ 
verse reaction reports. This policy Is 
clearly stated In 44 4.63 and 4.111 (21 
CFR 4.63 and 4.111) and is unquestion¬ 
ably consistent with the sixth exemption 
of the FOIA (5 U.8.C. 552(b) <6)>. 

Deletions of this sort, minor In nature, 
ubiquitous, and clearly authorized by the 
FOIA. the regulations of HEW that im¬ 
plement the act (45 CFR 5.71(a)) and 
these regulations (44 4.63 and 4.111), 
have not been treated by the agency as 
denials. Furthermore, in the Commis¬ 
sioner's view, persons making requests to 
FDA for records ordinarily fully expect 
that minor deletions will, of necessity, be 
made and that their requests do not en¬ 
compass the types of data and Informa¬ 
tion that are regularly deleted before 
disclosure. This Is particularly so be¬ 
cause a large number of the FOI requests 
received by the agency are from persons 
who frequently make such requests and 
who are. no doubt, familiar with the 
agency's public Information regulations 
and practices. Finally, under the 1974 
amendments to the FOIA, agencies are 
required to disclose "talny reasonably 
segrcgablc portion of a record" after de¬ 
leting exempt portions (5 U.8.C. 552(b)). 
It would be anomalous If Congress In¬ 
tended this amendment to result In 
denials of requests. It was obviously the 
intent of Congress that more disclosures 
would result, not more denials. 

In view of these considerations, the 
Commissioner believes that the agency's 
policy regarding minor deletions is con¬ 
sistent with the FOIA. Nevertheless, to 
assure that ail persons who request 
records from FDA fully understand the 
policy of the agency regarding minor 
deletions, the Commissioner has recently 
Instituted a policy of including in every 
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letter of determination issued by the 
agency granting a request for records 
that, when disclosed, will contain minor 
deletions, a paragraph that <a) calls at¬ 
tention to the deletions; <b> states that 
the agency assumes that the deleted 
material was not Intended to be covered 
by the request; (c> indicates that if the 
agency's assumption is erroneous, the 
person making the request should advise 
the agency that he or she does indeed 
desire to receive the deleted material; 
and (d> states that if the agency should 
then deny the requested additional in¬ 
formation, a letter would Issue that fully 
explains the appeal rights and procedure 
available to the person making the re¬ 
quest. The Commissioner is confident 
that this policy will preclude any mis¬ 
understanding by persons requesting 
records from the agency when the 
records that are disclosed contain minor 
deletions. 

Use or Private Contractor for Copying 

48. A few comments requested that 
I 4.51 <21 CFR 4 51) be revised to provide 
that a private contractor will not be 
used for copying when a record contains 
dlsclosable and nondlsclosable material 
unless the contractor agrees In writing 
not to disclose the material to anyone 
and adequate precautions are taken by 
FDA to guard against the loss of or fail¬ 
ure to return records loaned for copying 
purposes. 

The Commissioner concludes that the 
recommendation is unnecessary. Ordi¬ 
narily records containing nondlsclosable 
material will not be provided to a private 
contractor for copying. In the rare cir¬ 
cumstance that this might occur, the 
safeguards suggested in the comment 
w'ould be established as a matter of 
course. 

Indexing Trade Secret and Confidential 

Commercial or Financial Data and 

Information 

49. A number of comments contended 
that, when suit is instituted challenging 
the denial of records or portions thereof 
on the basis of the exemption for trade 
secrets and confidential commercial or 
financial Information. FDA may neither 
waive its obligation to itemize and index 
the disputed material nor require the in¬ 
tervention of the alTected person. It was 
argued that requiring the Intervention of 
the affected person would unfairly put 
smaller manufacturers at a disadvantage 
in that they might not be financially or 
physically able to itemize, index, and de¬ 
fend every suit involving the trade secret 
status of their material. It was suggested 
that the smaller manufacturer would 
have no choice but to defend only those 
suits involving large amounts of assert- 
edly valuable trade secret material. 

The Commissioner concludes, for the 
reasons stated in paragraph 73 of the 
preamble to the December 24, 1974 final 
regulation, that the requirement that the 
person who submitted the disputed docu¬ 
ments index and itemize those documents 
and intervene to defend their trade secret 
status is an appropriate requirement. 
The Commissioner again emphasizes 
that, regardless of size, the affected per¬ 


son is in the best position to present a 
trade secret defense to the court. 

Section 4.53 <21 CFR 4 53) is revised 
to state more clearly that the failure of 
the affected person to intervene to de¬ 
fend the exempt status of the records 
or. if the court requires, to itemize and 
index such disputed documents, will con¬ 
stitute a waiver of any trade secret de¬ 
fense. and FDA will promptly make the 
quested records available for public dis¬ 
closure. 

50. One comment contended that f 4.53 
of the final regulations reflects a mis¬ 
conception on the part of FDA about the 
interests Congress was protecting in ex¬ 
empting trade secret and confidential 
commercial or financial information 
from disclosure. It was argued that the 
exemption is based on the recognition 
by Congress that there are both private 
and public Interests to be served by pro¬ 
tecting the confidentiality of trade secret 
and confidential commercial or financial 
information. It was asserted that, by pro¬ 
posing to waive its obligation to defend 
the trade secret status of disputed mate¬ 
rial, FDA does not appear to be aware 
of the public Interest In protecting trade 
secret material from disclosure. 

The Commissioner advises that FDA 
is cognizant of the congressional recogni¬ 
tion that both public and private inter¬ 
ests are served by protecting the con¬ 
fidentiality of trade secret and con¬ 
fidential commercial or financial in¬ 
formation. The Commissioner, notes, 
however, that tire private Interests and 
benefits are greater than the public in¬ 
terest involved, and the burden of de¬ 
fending the status Is appropriately borne 
by private interests wlio are In the best 
position to explain why data are valuable 
commercial secrets. 

51. One comment suggested that the 
requirement in § 4.53 that the affected 
person itemize and index disputed trade 
secret material be retained but that a 
requirement that the affected person 
assist FDA in defending the trade secret 
status of the disputed material be sub¬ 
stituted for the requirement of interven¬ 
tion by the affected person. It was also 
noted that, if a court declined to permit 
an affected person to intervene for some 
unknown reason, 5 4.53 would allow the 
release of the disputed material. 

The Commissioner concludes that 
there is no significant difference between 
requiring the person affected by disclo¬ 
sure to intervene In a suit to defend the 
trade secret status of the disputed in¬ 
formation and requiring that an affected 
person assist FDA in defending such a 
suit In either formulation of the require¬ 
ment. FDA will insist upon formal inter¬ 
vention by the affected person and that, 
upon intervention, that person bear the 
burden of defense. The Commissioner 
advises that. In the extremely unlikely 
event that a court declines to permit 
intervention of an affected person. FDA 
will consider a request for an exception 
to the requirements of f 4.53 to the extent 
that the affected person could not, under 
the circumstances, formally Intervene. 
All other obligations imposed upon the 
affected person by 9 4.53 would remain in 
effect. 


Clearly Unwarranted Invasions of 
Personal Privacy 

52. Comments have asked whether the 
names of clinical Investigators will gen¬ 
erally be disclosed. A seeming incon¬ 
sistency w'as noted between $4.63<dJ 
and 33 314.14(e) <2Hi)(a> and 314.H 
(e)(4) (21 CFR 314.14(e) (2) (I) (a) ana 
(e) (4>) in that f 4.63(d) appears to pro¬ 
vide that the names of Investigators will 
be disclosed, absent extraordinary cir¬ 
cumstances. while If 314.14(e) (2) (i)(a> 
and 314.14(e) (4) appear to state that 
the names of investigators will not be 
disclosed. Paragraphs 117 and 241 of the 
preamble to the December 24. 1974 regu¬ 
lation. it was stated, also reflect this 
inconsistency. 

The Commissioner advises that f 4.63 
(d> states that, as a general rule and in 
the absence'of extraordinary circum¬ 
stances, the names of Individuals, in¬ 
cluding clinical investigators, will not be 
deleted from records before disclosure. 
Section 314.14(e) (2> (1) (a) applies to 
safety and effectiveness summaries for 
now drug applications- < NDA's) approved 
prior to July 1, 1975. Those summaries 
consist of Internal agency records that 
describe safety and efficacy data and in¬ 
formation. The names of investigators 
and any information that identifies them 
will be deleted because, when those in¬ 
ternal memoranda were prepared, there 
was no thought that they might ever be 
made public and comments were often 
included that would otherwise have been 
omitted If intended for public dissemina¬ 
tion. 

The names of. and any other Infor¬ 
mation that would identify, third parties 
such as physicians, hospitals. Investiga¬ 
tors involved with adverse reaction re¬ 
ports. product experience reports, con¬ 
sumer complaints, and similar data and 
information voluntarily submitted to 
FDA will not be disclosed under | 314.14 
(e)(4). The names of Investigators and 
any Information that would identify 
them that is contained In an NDA file 
after an approval letter is sent will be 
disclosed as a part of safety and effec¬ 
tiveness summaries for new drugs ap¬ 
proved after July 1. 1975, In accordance 
with I 4.63(d). Neither the names of In¬ 
vestigators nor identifying information 
contained in an investigational new drug 
notice (IND) or NDA file will be dis¬ 
closed before an approval letter is sent. 

53. One comment noted a seeming in¬ 
consistency In that, although ! 4 63<a> 
provides for the deletion of the names 
and Information that would Identify 
patients In medical and similar files and 
makes no mention of disclosure upon a 
showing of extraordinary circumstances, 
paragraph 103 of the preamble to the 
December 24. 1974 final regulation states 
that disclosure of the names and Infor¬ 
mation Is unwarranted except in extraor¬ 
dinary circumstances. 

The Commissioner advises that the 
right of privacy of individuals Is para¬ 
mount and that FDA will not release the 
names and other information that would 
Identify patients in medical and similar 
files?, where such release would constitute 
a clearly unwarranted invasion of per- 
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sor.al privacy. Section 4,82 (21 CFR 4.32> 
so provides. Upon further consideration, 
the Commissioner concludes that para¬ 
graph 103 of the preamble was In error, 
,*nd should be revoked, to the extent that 
it stated that there would lie an "ex¬ 
traordinary circumstances" exception to 
this rule. The Commissioner anticipates 
no such exceptions. 

54. Questions have arisen about the 
status of records relating to FDA inves¬ 
tigations of clinical investigators. In par¬ 
ticular, requests have been received for 
records concerning the disqualification 
of individual investigators, lists of all in¬ 
vestigators who have ever been disquali¬ 
fied by FDA. and records relating to in¬ 
vestigators who have been investigated 
by FDA but who were not disquallfied. 

Thc Commissioner advises that upon 
the completion of on investigation of 
a clinical investigator and any regula¬ 
tory action that may ensue. e.g.. a hear¬ 
ing under Subpart F of Part 2. published 
in the Federal Register of November 2. 
1976 (41 FR 43258). records relating to 
the Investigation, including most Intra- 
agency memoranda, will be available to 
the public. Disclosure of records before 
the completion of the investigation would 
ordinarily interfere with the investiga¬ 
tion; the records are therefore exempt 
under the seventh exemption of the 
FOIA (5 UB.C. 552(b) <7>) and 4 4 64 (21 
CFR 4.64 >. The public, however, has a 
substantial interest in FDA investiga¬ 
tions of clinical Investigators; upon com¬ 
pletion of an investigation, disclosure of 
the records is not a clearly unwarranted 
invasion of personal privacy. Records of 
the Investigation that contain patient 
names and identifying details will be dis¬ 
closed only after such information is 
deleted. 

55. Questions have arisen about wheth¬ 
er medical records or reports of adverse 
drug reactions are available to the sub¬ 
ject of the records. 

The Commissioner advises that medi¬ 
cal records and adverse drug reaction 
reports are available to the individual 
who is the subject of the reports. Such 
records would not, under 14.111(c)(3) 
(vl>, be available to a third person with¬ 
out the written consent of the subject. 
However, an individual's privacy is ob¬ 
viously not lnvacTed when he obtains 
his own medical records or adverse drug 
reaction report. The CommLvdoner notes, 
however, that FDA seldom obtains medi¬ 
cal records, and has received only n few 
requests from persons for their own 
medical records. Section 4.111(0 ($)(vi> 
Is revised to clarify this policy. 

Data and Information Previously 
Dlsclosed to the Public 

56. Comments asserted that the disclo¬ 
sure of trade secret information on a 
limited basis to physicians, veterinarian!, 
or other hcolth professionals for their 
use in caring for patients should not 
result In the loss of the confidentiality of 
the Information. The comments argued 
that such limited disclosures would not 
prevent the company that disclosed the 
information from maintaining a suit 
against a competitor who had unlawfully 


obtained the same information and 
should therefore not be deemed by FDA 
to be disclosure to any member of the 
public. 

The Commissioner advises that the 
substance of this comment was raised 
and fully discussed In several paragraphs 
of the preamble to the December 24, 
1974 regulation. The Freedom of Infor¬ 
mation Act does not contemplate selec¬ 
tive availability of records to the public. 
Trade secrets must either be protected 
as such by the owner or they will be 
disclosed by the agency. This position 
was upheld in Uic opinion of Judge Smith 
in P3f A v. Weinberger, supra. 

57. Comments suggested that data 
and information otherwise exempt from 
disclosure should not lose their confiden¬ 
tial status by virtue of disclosure to 
"any" member of the public. As an al¬ 
ternative test, one comment suggested 
that the confidentiality of previously dis¬ 
closed Information be recognized by FDA 
unless the information had been dissemi¬ 
nated to members of the public on a 
general basis so that the information is 
available generally to competitors. An¬ 
other comment suggested that the ap¬ 
propriate test is whether good faith ef¬ 
forts to prevent widespread disclosure 
had been taken. 

The Commissioner advises that use of 
either of the tests suggested In the com¬ 
ment would make decisions under the 
FOIA highly inconsistent and would re¬ 
quire FDA to make an extensive ad hoc 
Inquiry into the extent to which the 
information has been disseminated to 
the public, the extent of its availability 
to competitors, and the nature of the 
efforts taken to prevent widespread dis¬ 
closure as well as a determination that 
those efforts were made In good faith. 
Such an approach is neither practicable 
nor contemplated by the law. The test 
provided for in |4.81 (21 CFR 4.81) for 
determining whether the information 
has been disclosed to any member of 
the public is more practicable, can be 
applied consistently by the agency, and 
is fully consistent with the congressional 
mandate that records be disclosed unless 
they fall within the narrow exemptions 
specified. 

58. One comment suggested that if 
previous disclosure to the public is as¬ 
serted os the basis for disclosure of other¬ 
wise exempt material, the submitting 
person be given an opportunity to dem¬ 
onstrate that the disclosure, if in fact 
It occurred, was made with appropriate 
safeguards, was inadvertent or extremely 
limited in scope, or that in spite of the 
disclosure the information is not gen¬ 
erally known outside of his business and 
is of appreciable value. 

The Commissioner rejects this sugges¬ 
tion. If previous disclosure to the public 
is asserted as the basis for disclosure of 
otherwise exempt material, the only issue 
to be decided before a determination is 
made on the request is whether the Ini¬ 
tial disclosure was lawful. If it w*as. the 
records will be released. If the initlnJ dis¬ 
closure was unlawful and the material is 
exempt from disclosure, the request will 
be denied. In short, the circumstances 


3m 

surrounding the initial disclosure are rel- 
event only Insofar as they relate to the 
determination of whether the initial dis¬ 
closure was lawful. 

59. Questions have arisen about wheth¬ 
er the disclosure of trade secret mate¬ 
rial to a foreign government as a condi¬ 
tion for obtaining marketing approval 
constitutes disclosure to any member of 
the public within the meaning of 4 4.81. 

Tlie Commissioner advises that disclo¬ 
sure to any Federal, foreign. State or 
local government or government official, 
on an official basis, docs not constitute 
disclosure to any member of the public 
within the meaning of 4 4.81. 

60. A question has arisen about wheth¬ 
er the disclosure of trade secret in¬ 
formation regarding an investigational 
new animal drug notice or new animal 
drug application to inspectors of the Ani¬ 
mal Plant Health Inspection Service, 
U S. Department of Agriculture, or to a 
slaughter house In order to secure per¬ 
mission to slaughter animals for clinical 
research purposes, would result in the 
loss of the confidentiality of the informa¬ 
tion disclosed. 

Tiie Commissioner advises that the 
Animal and Plant Health Inspection 
Service is a governmental entity and that 
the disclosure of confidential information 
to it would not constitute disclosure to 
the public Disclosure to a slaughter 
house in the situation described would 
be a necessary disclosure in the course 
of a routine business relationship within 
the meaning of f 4.8Ua> and. If done 
with appropriate safeguards to minimize 
the extent of the disclosure, also would 
not constitute disclosure to the public. 

61. In the Federal Register of March 
4. 1976 (41 FR 9317). the Commissioner 
amended 4 4.81 by adding a new para¬ 
graph (a)(3). The amendment, which 
was made effective immediately, codified 
existing FDA practice and clarified 4 4.81 
to state explicitly that disclosures to clin¬ 
ical investigators and Institutional review 
committees do not result in a Iocs of con¬ 
fidentiality for the information dis¬ 
closed. 

Disiiiei ionary Disclosure by tub 
Commissioner 

62. A few comments asserted that there 
is no statutory basis for the discretionary 
disclosure of information by the Com¬ 
missioner as provided for in 4 4.82. (21 
CFR 4.82>. It was suggested that, if this 
provision Is retained, provision be made 
for judicial review of the FDA decision 
to disclose the information before any 
disclosure is made. 

The Commissioner concludes that there 
is no support in the FOIA for accepting 
tills comment. With the exceptions of 
trade secret material protected from dis¬ 
closure by section 301(J) of the Federal 
Food. Drug, and Cosmetic Act <21 U.S.C. 
331(J)) and 18 U.S.C. 1905 and records 
the disclosure of which would constitute 
a clearly unwarranted invasion of per¬ 
sonal privacy, the statutory exemptions 
are permissive. Agencies and depart¬ 
ments subject to the FOIA may decide 
not to disclose exempt material; they’ are 
not required to withhold it. The statute 
expressly commits to the discretion of 


FIOfftAl RfGlSTIR. VOL 47. NO. 10—FRIDAY, JANUARY 14. 1*7 7 





3104 

the Commissioner, as the head oX the 
agency, the decision whether exempted 
material should be disclosed. 

63. One comment noted the apparent 
absence of any standards or guidelines 
for the exercise of discretionary disclo¬ 
sure by the Commlstsoner end asserted 
that, without such standards or guide¬ 
lines. any disc ret ionary disclosures by 
the Commissioner would constitute un¬ 
reasonable and arbitrary administrative 
action. 

The Commissioner advises that the 
FOXA clearly embodies the concept of 
discretionary disclosure and contains no 
standards for the exercise of that discre¬ 
tion. This is a matter that is committed 
by law to the discretion of the Commis¬ 
sioner. It would be consistent with the 
FOIA for the Commissioner to decide 
that all material covered by one of the 
exemptions in that act should be dis¬ 
closed under all circumstances, except 
when the material is prohibited from dis¬ 
closure by section 301<J) and 18 U.S.C. 
1905. Having decided not to adopt that 
alternative, it is clearly within the Com¬ 
missioner’s prerogative to make discre¬ 
tionary disclosures of material otherwise 
exempt from mandatory disclosure when 
he determines that disclosure wuuld be 
in the public fnt^re^t and release Is not 
otherwise prohibited by law. 

64. Questions have arisen about 
whether there are any circumstances in 
which a consultant, i.e.. a special gov¬ 
ernment emnlovee. may submit written 
comments to FDA with respect to a pend¬ 
ing matter published in the Federal Reg¬ 
ister. e.p.. a proposal or petition, without 
having those comments placed on dis¬ 
play in the office of the Hearing Clerk 
with all other written comments. 

The Commissioner advises that, as a 
general rule, the written comments of 
special government employees on any 
pending matter published in the Federal 
Register win be placed on display in the 
office of the Hearing Clerk along with all 
other comments. This policy was stated 
In paragraph 128 of the preamble to the 
December 24. 1974 regulations. 

In one particular circumstance, how¬ 
ever, the Commissioner has decided that 
the written comments of a special gov¬ 
ernment employee will not be placed on 
public display In the office of the Hear¬ 
ing Clerk. Whenever a matter that lias 
appeared In the Federal Register is spe¬ 
cifically referred to a consultant for con¬ 
sideration as port of his official duties 
as a consultant, the consultant may sub¬ 
mit his comments to the agency without 
the necessity that they be placed on pub¬ 
lic display in the office of the Hearing 
Clerk. This is true whether the consult¬ 
ant is a member of an advisory com¬ 
mittee or is an ad hoc consultant. Non¬ 
disclosure of such comments is Justified 
by the exemption for inter- and intra¬ 
agency memoranda under 5 U45.C. 552 
(b)(5). 

Comments received from consultants 
who have not been specifically and offi¬ 
cially requested to comment will remain 
subject to the provisions In paragraph 
128, l.e., the comments will be placed on 
display with all other comments. 
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Disclosure in Administrative or Court 
Proceedings 

65. Minor clarifying amendments are 
made in 8 4 86 i21 CFR 4.86). 

Communications With State and Local 
Government Officials 

66 . One comment contended that all 
communications between FDA and State 
or local government officials not under 
Commission or contract to FDA that per¬ 
tain to the development of uniform Fed¬ 
eral-State enforcement policies should 
be exempt from disclosure for the dura¬ 
tion of the deliberations on uniform pol¬ 
icies, or longer, if so requested by a par¬ 
ticipating State or local government of¬ 
ficial. Other comments supported the 
provisions In } 4.88 (21 CFR 4.88) for the 
exchange of certain information between 
Federal. State, and local officials on a 
confidential basis. 

The Commissioner concludes that 
§ 4.88 ordinarily provides adequate pro¬ 
tection to maintain the confidentiality 
of communications between Federal, 
State and local officials and need not now 
be changed. The Commissioner is confi¬ 
dent that | 4 88 will permit, as some com¬ 
ments have noted, government officials on 
all levels to communicate In confidence 
on law enforcement matters as necessary 
to fulfill their respective responsibilities 
to the public. 

Administrative Enforcement Records 

67. One comment objected to the 
availability for disclosure to any mem¬ 
ber of the public of records relating to 
administrative enforcement action at 
the time disclosure is first made. Funda¬ 
mental fairness, it was said, dictates that 
the person who is the subject of the ad¬ 
ministrative enforcement action be given 
an opportunity to receive the records be¬ 
fore they arc made available to the pub¬ 
lic generally. It was suggested that the 
records be sent by registered mail, re¬ 
turn receipt requested, to the person who 
is the subject of the action and that no 
subsequent disclosures be made until 
FDA receives the return receipt. 

The Commissioner concludes that the 
recommendation is too cumbersome to 
administer and would significantly add 
to the already complex recordkeeping 
duties necessary for ensuring compliance 
by the agency with the FOXA. Moreover, 
it is not permissible under the FOIA to 
distinguish between persons in deter¬ 
mining whether records are available for 
disclosure. 

6 B. One comment objected to the 
Availability for public disclosure of 
Forms FD-483 and FD-2275 (lists of ob¬ 
servations made during food and drug 
plant inspections) before the availability 
of the establishment inspection report 
<EIR). The comment stated that the 
factual information generally contained 
in Forms FD -483 or FD-2275 Is the same 
as that in the EIR and that availability * 
of such information may deprive persons 
of a fair trial or Impartial adjudication. 

The Commissioner concludes that any 
possible effect on a person's right to a 
fair trial or Impartial adjudication 
caused by the release of Forms FD-483 


or FD-2275 before the availability of the 
EUR is too remote and speculative to 
warrant a revision of the regulations. 
Those forms are given to the company 
that has been inspected and accordingly 
must be made available to the public 
contemporaneously with the initial dis¬ 
closure. 

Food and Drug Administration 
Manuals 

69. Paragraph 193 of the preamble to 
the December 24. 1974 final regulation 
contained a partial list of FDA manuaLs 
available to the public and a statement 
that "copies of these manuals may also 
be purchased at cost." Paragraph 193 
also contained a statement that FDA 
does not maintain a mailing list for 
amendments to these manuals because 
of the prohibitive expense Involved. 

A substantial portion of the FOI re¬ 
quests received by FDA during fiscal 
years 1975 and 1976 were for FDA man¬ 
uals. Additionally, because many of 
those manuals are frequently amended, 
many requests for the amendments have 
been received and. in a few Instances, 
mailing lists maintained. The Commis¬ 
sioner is reconsidering the present agen¬ 
cy policy of not generally maintaining 
moiling lists for amendments to FDA 
manuals and will soon explore various 
alternative mechanisms for maintaining 
mailing lists. 

Additionally, the Commissioner be¬ 
lieves that it would be useful, efficient, 
and in the public Interest to develop a 
more expeditious system for making 
manuals available and maintaining mail¬ 
ing lists for them. The Commissioner has 
therefore initiated discussions with the 
National Technical Information Servico 
(NTIS) In Springfield. Virginia, to deter¬ 
mine whether NTIS could provide FDA 
manuals to the public promptly and at a 
reasonable cost and also maintain mail¬ 
ing lists for those manuals. The prelimi¬ 
nary discussions between NTIS and PDA 
have been encouraging, and the Com¬ 
missioner Is confident that a satisfactory 
arrangement will be worked out in the 
very near future. The details of such an 
arrangement will he announced in the 
Federal Register. In the meantime. FDA 
manuals will continue to he available to 
the public from the FDA Public Records 
and Documents Center. 

Data and Information Obtained By 
Contract 

70. Questions have arisen as to 
whether cost and technical proposals 
submitted to the agency in response to 
a request for proposals will be disclosed. 

The Commissioner concludes that all 
cost proposals and technical proposals 
that are not accepted by FDA are exempt 
from disclosure as confidential commer¬ 
cial or financial information. When a 
contract Is awarded, however, there is 
generally no competitive advantage as¬ 
sociated with any portion of the tech¬ 
nical proposal of the successful contrac¬ 
tor. and it will be available for public 
disclosure except to the extent that spe¬ 
cific portions of the technical proposal 
are exempt from disclosure as trade 
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secrets or confidential commercial infor¬ 
mation under ! 4.61. Section 4.109 <21 
CFR 4.109 j has been revised by the addi¬ 
tion of a new paragraph to state this 
policy. 

71. Paragraph 106 ol the preamble to 
the December 24. 1974 final regulation 
stated that “all information obtained by 
the Food and Drug Administration 
through o contract is available for public 
disclosure • • Questions have arisen 
about the validity of contractual agree¬ 
ments entered into between FDA and 
outside organizations before the effective 
date of these regulations * January 23. 
1975) that provide that no data and in¬ 
formation obtained pursuant to the con¬ 
tract bo disclosed to persons outside the 
agency. 

The Commissioner advises that all 
such contractual agreements containing 
nondisclosure clauses will be honored by 
FDA except to the extent that a court 
orders otherwise. 

72. Questions have arisen about 
whether there are any circumstances in 
which information may be purchased 
by FDA from an outside organization 
under a contract that precludes further 
dissemination. Reference was made to 
I 4.109 (21 CFR 4.109V. which provides, 
without distinction, that “all data and 
information obtained by the Food nnd 
Drug Administration by contract * * * 
are available for public disclosure * * *" 
unless independently exempt, and to 
paragraph 196 of the preamble to the 
December 24. 1974 final regulations, 
which provides that “the Commissioner 
concludes that the Freedom of Informa¬ 
tion Act does not permit the Food nnd 
Drug Administration to purchase infor¬ 
mation under a contract that prohibits 
its further public distribution, unless the 
information is otherwise exempt from 
disclosure.'* 

The Commissioner has reexamined 
this policy and concludes that a distinc¬ 
tion should be made bet ween the situation 
in which the agenev is the sole purchaser 
of information and the one in which the 
agency Is but one of a number of pur¬ 
chasers or subscribers, each of whom 
must agree not to distribute the infor¬ 
mation further os a condition for buving 
it. Reports obtained bv contract from 
private organizations that are in the 
business of preparing and selling the re¬ 
ports with clauses restricting further dis¬ 
semination to protect the value of the 
product can properly be considered the 
stock-in-trade'* of such firms. The 
fourth exemption under the Freedom of 
Information Act (5 U.S.C. 522<b><4)) 
may be invoked to protect the reports 
from disclosure to the public. Disclosure 
would obviously destroy the value of the 
reports to the outside organization and a 
policy requiring disclosure seriously im¬ 
pairs the agency's ability to obtain the 
information, because outside organiza¬ 
tions have refused and will continue to 
refuse to accept FDA as a purchaser. 
Both Benson v. GSA . 289 F. 8upp. 590 
< W.D. Wash.). aff'd, 415 F2d 878 <9th 
Cir. 1968) and National Parks and Con¬ 
servation Assn. T. Morton, 498 F.2d 765 
<D.C. Cir 1974' support this distinction. 
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73. Questions have arisen about 
whether the discloaabllity of results of 
testing and research conducted with 
agency funds by an outside organization 
pursuant to a contract Is governed bv 
I 4.105 (21 CFR 4.105) or I 4.109 (21 CFR 
4.109). 

The Commissioner advises that to the 
extent that a contract caIIs for data and 
information covered by 4 4.105 as well as 
by 1 4.109. disclosabllity of the data and 
information will be determined in ac¬ 
cordance with i 4.105(c). 

74. One comment requested that ac¬ 
ceptance of a report for purposes of 
I 4.109 be defined ns the point at which 
FDA begins to use the report for policy, 
enforcement, or other purposes. 

The Commissioner advises that in some 
instances a report may be officially ac¬ 
cepted before FDA begins to use it for 
policy, enforcement, or other purposes. 
Because of that possibility, no change Is 
warranted in 8 4.109. 

Safety. Effect rv r . mess, and Functional¬ 
ity Data and Information Contained 

in Color Additive. Food Additive and 

Antibiotic Drug Petitions and Forms 

75. Comments contended that the 
availability to the public of safety and 
functionality data contained in color and 
food additive petitions when the notice 
of filing of the petition is published in 
the Federal Register will deprive the 
petitioner of the competitive advantage 
from “lead'* time that he might have 
over other manufacturers. It was argued 
that this lead time could be very signifi¬ 
cant because the final order approving 
a color or food additive petition Is gen¬ 
erally not issued until several years after 
the petition is filed. 

The Commissioner concludes that the 
notice*of filing of the color or food addi¬ 
tive petition itself destroys any competi¬ 
tive advantage from lead time that the 
petitioner might have over other manu¬ 
facturers. The Commissioner rejects the 
suggestion In this comment for the addi¬ 
tional reasons stated in paragraph 235 of 
the preamble to the December 24. 1974 
final regulation. 

76. Comments contended that safety 
and functionality data and information 
contained in color and food additive 
petitions that are not promptly filed due 
to deficiencies should not be made avail¬ 
able for public disclosure after the review 
of the submission by FDA Is complete and 
the petitioner informed of the deficien¬ 
cies as provided in If 8.9(a) and 121.51 
«h)d> <21 CFR 8.9(a) and 121.51<h> 
(1)). It was argued that the public Inter¬ 
est is not served by disclosure at that 
time. The result. It was asserted, is solely 
disclosure to competitors of the interest 
of the petitioner in the color or food 
additive at a time when the status of 
the substance is not formally before FDA 
for consideration. It was suggested that 
safety and functionality data and infor¬ 
mation in a deficient petition that is not 
filed should not be made available for 
public disclosure if the petitioner indi¬ 
cates that he intends, within a reason¬ 
able period of time, to endeavor to correct 
the deficiencies. 
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The Commissioner concludes, as stated 
in paragraph 235 of the preamble to the 
December 24. 1974 regulation, that such 
records arc properly disclosed after Ini¬ 
tial agency review. Such records provide 
no competitive advantage at that time 
and thus are not exempt from disclosure 

77. A few comments asserted that it 
was improper to moke safety and func¬ 
tionality data contained In color and food 
additive petitions available to the public 
at the time the notice of the filing of a 
petition appears in the Federal Register 
The preamble to the December 24. 1974 
final regulation had noted that such data 
and Information are frequently published 
In scientific Journals and are not cus¬ 
tomarily regarded as privileged. The 
proper test, the comment argued, is 
whether the data and information in a 
particular petition have In fact been pub¬ 
lished in scientific journals and whether 
the petitioner regards and treats the 
data and information as privileged. 

The Commissioner advises that a sim¬ 
ilar comment was fully discussed in para¬ 
graph 89 of the preamble to the Decem¬ 
ber 24, 1974 final regulation. The Com¬ 
missioner noted there that, if the test 
proposed in this comment were adopted, 
“decisions under the Freedom of Infor¬ 
mation Act would be highly Inconsistent 
and would require the Food and Drug 
Administration to conduct an ad hoc 
inquiry into the way that each manufac¬ 
turer handles documents submitted to 
the agency. Such an approach is neither 
practicable nor contemplated by the 
law.“ 

78. Comments objected to the avail¬ 
ability to the public of safety and effec¬ 
tiveness data contained In an antibiotic 
drug file when an approval letter is sent 
to the sponsoring manufacturer by FDA 
The comments contended that such full 
disclosure permits the “latecomer’* to 
benefit from the skills and diligence of 
an innovator who may have expended 
considerable research and development 
funds in obtaining the data and Infor¬ 
mation. Disclosure of the safety and 
effectiveness data. It was said, would dis¬ 
courage research by denying to the Inno¬ 
vator the full benefits to his skills and 
diligence and would enable competitors 
to obtain marketing approval in foreign 
markets In direct competition with the 
innovator at an earlier point than would 
be possible were the data and informa¬ 
tion not revealed until a monograph was 
published. 

The Commissioner does not agree with 
there comments. In the past, monographs 
have sometimes not been published in the 
Federal Register for 2 or 3 years after 
an approval letter was sent. The holder 
of the approval letter has been permitted 
to market the antibiotic during that pe¬ 
riod on a “release** status, pending pub¬ 
lication of the monograph, at which time 
other manufacturers would have access 
to the data necessary to manufacture the 
Antibiotic. The Commissioner notes that 
permitting marketing during this release 
period has had the effect of providing a 
competitive advantage through an ex¬ 
clusive license to the holder of the ap¬ 
proval letter when no such licensure is 
contemplated by the statutory scheme. 
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The creation of this advantage, by per¬ 
mitting marketing during release status, 
is attributable solely to delays in promul¬ 
gating monographs and the desire of 
FDA to make the antibiotics involved 
available to the public as soon as pos¬ 
sible. Steps will be taken by FDA to 
develop procedures that will resolve this 
problem by assuring the publication of 
tlie monograph on a date substantially 
contemporaneous with the sending of the 
approval letter. Accordingly, the ConT- 
mSssioner concludes that the FOIA re¬ 
quires that the safety and effectiveness 
data and information be available upon 
the sending of an approval letter. 

SArmr Aim ErrrcTTVznrss Data ron New 
Drugs or Nrw Animal Drugs 

79. One comment asserted that FDA 
has not previousy treated safety and ef¬ 
fectiveness data for new drugs derived 
from studies performed on animal and 
human subjects under an investigational 
new drug notice <IND> or NDA as trade 
secret material and should not now, for 
FOIA purposes, begin to do so. 

The Commissioner advises that this 
comment Is not an accurate statement 
of the policies followed In the past by 
FDA. On the contrary. FDA has stnee 
1938 interpreted section 301<j) of the 
act <21 U.S.C. 331 <j)) as encompassing 
those data. This longstanding agency 
policy was fully discussed in paragraph 
255 of the preamble to the December 24. 
1974 Anal regulation. 

80. Questions have arisen regarding 
the status of confidential data or Infor¬ 
mation submitted to FDA before the fil¬ 
ing of an IND by the potential sponsor 
in connection with an informal confer¬ 
ence between representatives of the 
sponsor and FDA It was surgested that 
such pre-IND submissions be incorpo¬ 
rated into the IND. If later filed, and 
treated accordingly or. alternatively, 
that they be treated as voluntary sub¬ 
missions covered by 5 4.111 and subject 
to presubmission review in accordance 
with 9 4.44. 

The Commissioner advises that data 
and information submitted to FDA be¬ 
fore the filing of an IND by the spon¬ 
sor are considered a part of the IND file 
if the IND is subsequently submitted, and 
they will be treated In the same manner 
as other data contained in the IND file. 

81. Questions have arisen about 
whether data and information on inves¬ 
tigational Indications or dosage forms 
for an approved new drug are available 
for disclosure if such Indications and 
dosage forms arc being actively Investi¬ 
gated under an IND. 

The Commissioner advises that data 
and information about dosage forms and 
indications Investigated under an IND or 
NDA will not be disclosed unless the on¬ 
going testing is already publicly known, 
notwithstanding the fact that an ap¬ 
proved NDA exists for different dosage 
forms and/or Indications Involving the 
same drug product. 

82. Questions have arisen about 
whether data and information in an 
NDA file relating to an abandoned prod¬ 
uct or ingredient respecting manufactur¬ 


ing methods or processes, production, 
sales, distribution and similar data or in¬ 
formation. and quantitative or semi- 
quantitative formulas are exempt from 
disclosure under 9 314.14(g) (21 CFR 
314.14(g)) unless it is determined that 
such data and information no longer 
represent trade secret or confidential 
commercial or financial Information, or 
whether such data and Information are 
available to the public upon the aban¬ 
donment of the product or Ingredient. 
It was suggested that such data and in¬ 
formation not be made available to the 
public unless a determination Is made 
that they no longer represent trade se¬ 
cret or confidential commercial informa¬ 
tion as defined in 9 4.61 (21 CFR 4.61). 

The Commissioner advises that the 
data and Information are available if the 
product or ingredient Is finally aban¬ 
doned unless the abandoned product or 
ingredient directly affects another prod¬ 
uct or ingredient. Data and information 
of the sort referred to by the comment 
are not by definition trade secret or con¬ 
fidential commercial or financial infor¬ 
mation If contained Ui an abandoned 
NDA file, except when the information 
directly affects another product or in¬ 
gredient. 

83. One comment supported the re¬ 
lease, as a part of the summary of safety 
and effectiveness data and information, 
of the medical officer’s reports and re¬ 
quested that the regulations state that 
such reports will continue to be released 
after July 1, 1975. The comment also re¬ 
quested that the summaries now pre- 
I'ared by Bureau of Drugs personnel for 
Internal review be included in the sum¬ 
maries of safety and effectiveness data 
and Information made available to the 
public. 

The Commissioner advises that the 
medical officer’s report and any sum¬ 
maries prepared by Bureau of Drugs 
personnel are available as part of the 
summaries of safety and effectiveness 
data and information only for drugs ap¬ 
proved before July 1. 1975. For drugs 
approved after that date summaries of 
safety and effectiveness data and Infor¬ 
mation are specially prepared in ac¬ 
cordance with 9 314.14. Thereafter, dis¬ 
closure of the medical officer’s report or 
other internal agency records will be 
denied based upon the FOIA exemption 
for intra-agency memoranda. 

84. One comment contended that 
withdrawal of an NDA or abandonment 
of a product ingredient as a result of ad¬ 
verse findings by an over-the-counter 
(OTC) drug review panel should consti¬ 
tute per se an ’’extraordinary circum¬ 
stance” that warrants exemption from 
disclosure of material concerning the 
NDA or Ingredient. 

The Commissioner advises that the 
regulations do not include a definition of 
“extraordinary circumstance.” and that 
the term embraces those rare and essen¬ 
tially unforeseeable situations that Jus¬ 
tify the nondisclosure of material that 
would otherwise be available to the pub¬ 
lic. The determination of an extraor¬ 
dinary circumstance must, of necessity, 
be made on a case-by-case basis. 


The Commissioner is not aware of any 
Justification for treating data and infor¬ 
mation In an NDA file or data and Infor¬ 
mation related to a product Ingredient 
that has been withdrawn or abandoned 
because of adverse findings by an OTC 
drug review panel differently from data 
and information in withdrawn NDA files 
or data and information related to prod¬ 
uct ingredients withdrawn or abandoned 
for other reasons. 

85. Questions have arisen concerning 
the status of the contents of a master file 
which, pursuant to permission given by 
the basic manufacturer. Is referenced by 
an investigator working under an inde¬ 
pendent IND. when the investigator sub¬ 
sequently abandons the IND. 

The Commissioner advises that the 
referenced master file would not be dis- 
closablc to the public upon the termina¬ 
tion of the independent IND. The data 
and Information in the abandoned or 
terminated IND file, however, would be 
available for public disclosure in ac¬ 
cordance with 5 314.14(f). unless that 
IND directly affects another IND or 
NDA. 

86 . One comment asked which portions 
of 5 314.14 of the final regulations apply 
to IND files and which portions apply 
to NDA files. 

The Commissioner advises that the 
provisions of 5 314.14 apply In their en¬ 
tirety to IND files, subject to the follow¬ 
ing limitations: (1) If the existence of 
an IND has not been publicly disclosed 
or acknowledged, no data or information 
in the file will be disclosed by FDA. (2) 
If an IND file’s existence has been pub¬ 
licly disclosed or acknowledged. FDA will, 
upon request, confirm the existence of 
the IND. The Commissioner, in this cir¬ 
cumstance, may. in his discretion, re¬ 
lease a summary of selected portions of 
the safety and effectiveness data con¬ 
tained in the IND file, eg., for discussion 
by an advisory’ committee. (3) Upon the 
filing or approval of an NDA. although 
the IND Is technically terminated or dis¬ 
continued. the material In the IND has 
the same status as the material in the 
NDA and Ls subject to disclosure in ac¬ 
cordance with the provisions of 5 314.14. 
(4) If an IND is finally terminated or 
abandoned, however, as a result, for ex¬ 
ample. of adverse animal findings, all 
safety and effectiveness data and infor¬ 
mation are available for public disclosure 
in accordance with I 314.14(f). (5) If the 
termination is temporary and the spon¬ 
sor of the IND is working to reactivate 
the file, the safety and effectiveness data 
retain their confidential status. 

87. A number of comments asked what 
information regarding an IND or pend¬ 
ing NDA will be released by FDA when 
the existence of the IND or pending NDA 
has been publicly disclosed or acknowl¬ 
edged, whether by disclosure to a mem¬ 
ber of the public, discussion with out¬ 
siders, marketing of the drug abroad, or 
appearance of published literature on the 
drug. 

The Commissioner reemphasizes that 
FDA will, upon request, disclose Infor¬ 
mation concerning the IND or pending 
NDA only to the extent that such Infor- 
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million has been previously disclosed. In 
other words, once the existence of an 
IND or pending NDA has been disclosed 
or acknowledged. FDA will no longer pre¬ 
tend that the IND or NDA docs not exist. 
In confirming the existence of the IND 
or NDA the agency will not release any 
data or information in the files if the 
data or information Itself has not been 
previously disclosed or acknowledged, un¬ 
less the Commissioner, in his discretion, 
decides to release a nummary of such se¬ 
lected portions of the safely and effec¬ 
tiveness data as are appropriate for pub¬ 
lic consideration of a specific pending 
Issue, e g., at an open session of an ad¬ 
visory committee or pursuant to on ex¬ 
change of important regulatory infor¬ 
mation with a foreign government. Prior 
disclosure of otherwise exempt data and 
information triggers the release by FDA 
of only that information already 
released. 

88 . A question was raised about 
whether the existence of a supplemental 
NDA Is considered confidential if the ex¬ 
istence of the file has not been publicly 
disclosed or acknowledged. 

The Commissioner advises that a sup¬ 
plemental NDA for a new use will be 
treated in the same manner as an IND 
or NDA. that is. its existence will not be 
disclosed by FDA unless the existence of 
the application has previously been pub¬ 
licly disclosed or acknowledged. A supple¬ 
mental NDA that Is technical. e,g.. one 
filed to reflect a reformulation to remove 
an Ingredient such as FD1C Red No. 2. is 
not confidential. 

89. One comment noted that the list of 
available computer printouts in 9 4.117 
(21 CFR 4.117) does not Include printouts 
of investigational new animal drug 
<INAD> and new animal drug applica¬ 
tion <NADA) data and information. It 
was suggested that the availability of 
such information be specifically noted in 
? 4.117. 

The Commissioner advises that the 
data and information respecting NAD.Vs 
have been and will continue to be pub¬ 
lished in the Federal Register. Thus, 
there Is no reason to make computer 
printouts available. There is no computer 
program currently in existence that 
would permit the retrieval of the INAD 
(lata and Information. 

90. Comments contended that studies 
and tests on drugs for identity, stability, 
purity, potency and bioavailability are an 
integral part of quality control proce¬ 
dures and bit not a part of safety and 
effectiveness data. It was suggested that 
1314.14(1) be revised to exempt such 
studies and tests from public disclosure. 

The Commissioner concludes that al¬ 
though the studies and tests referred to 
may be considered by a pharmaceutical 
company conducting them as part of its 
quality control procedures, the results of 
those tests liave a direct bearing on the 
safety and effectiveness of the drug prod¬ 
uct involved, eg., a subpotent, impure, or 
unstable drug may be unsafe or less effec¬ 
tive than anticipated relative to an iden¬ 
tical drug product that is jx>tent, pure, 
and stable. Such tests are accordingly 
properly classified, for purposes of these 
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public information regulations, us safety 
and effectiveness data and information. 
Summaries are therefore available to the 
public. 

91. A large number of comments dupli¬ 
cated previous objections to the dis¬ 
closure of safety and effectiveness data 
and information contained in IND or 
NDA files. These comments were fully 
discussed and disposed of in the pretnable 
to the December 24. 1974 final regula¬ 
tions. These include comments about 
the situation In which the termination 
of one IND or NDA and disclosure of data 
and information relating to it may affect 
another IND or NDA that has not been 
terminated—discussed in paragraph 260 
of that premable; the adverse effect of 
the release of safety and effectiveness 
data on competition in foreign markets— 
discussed in paragraphs 245 and 269 of 
that preamble; the Commissioner's con¬ 
clusion that safety and effectiveness data 
in abandoned, unapprovablc. or with¬ 
drawn NDA's, or those for which a deter¬ 
mination has been made that the drug 
product is not a new drug or that the 
drug may be marketed without submis¬ 
sion of safety and/or effectiveness data 
and information, will be available for 
public disclosure—discussed in para¬ 
graphs 267 through 272 of that preamble: 
the determination that the existence of 
an IND notice will not be regarded as 
confidential if the drug is marketed 
abroad or if published literature exists on 
the drug—discussed in paragraph 240 of 
that preamble; and the contention that 
the manufacturer should have the final 
say on the contents of all summaries of 
safety and effectiveness data—discussed 
in paragraph 260 of that preamble. 

92. In the Federal Register of March 4, 
1976 (41 FR 9317 >, the Commissioner 
amended {314.14(f) to correct an in¬ 
advertent omission. Before the amend¬ 
ment, paragraph 269 of the preamble to 
the December 24, 1974 final regulation 
contemplated, but { 314 14<X) did not ex¬ 
pressly provide for. nondisclosure of 
safety and effectiveness data and infor¬ 
mation in abandoned, terminated, or 
withdrawn IND's or NDA's if extraordi¬ 
nary circumstances were shown. The 

."extraordinary circumstances" language 
w’rs also inadvertently omitted from 
5 514.11(f) (21 CFR 514.11(f)), the new 
animal drug counterpart to {314.14(f), 
and was not added by the March 4. 1976 
amendment. Accordingly. {514.11(f) is 
amended to correct the inadvertent 
omission. 

A Protocol ron a Test or Study 

93. Several comments asserted that 
protocols for tests or studies reflect years 
of experience in a particular field, offer 
a competitive advantage, are customarily 
held in confidence by members of the 
Industry, and should therefore be treated 
as trade secrets. 

The Commissioner concludes that, os 
a general rule, protocols for tests or stud¬ 
ies are not properly regarded as trade 
secrets. However, protocols for tests or 
studies may be regarded as trade secrets 
if the facts in a specific case warrant 
such a conclusion Without attempting 
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to list ail the relevant factors, the Com¬ 
missioner notes that those factors in¬ 
clude the coat involved in developing 
the protocol, the extent to which the 
protocol is unique, as well os other cri¬ 
teria contained in the "Restatement 
Comment" definition of trade secret and 
discussed In paragraph 81 of the pre¬ 
amble to the December 24, 1974 final 
regulation. 

Adverse Reaction Reports 

94. One comment agreed that reports 
of adverse reactions In an IND flic should 
be provided on request to individuals 
participating in a study involving an 
IND. as provided in ( 312.5(c) (21 CFR 
312.5(c)). It was contended, however, 
that adverse reaction reports on IND& 
should also be available to clinical in¬ 
vestigators, physicians, and other health 
professionals. It was argued that these 
individuals need such reports to evaluate 
properly research projects involving par¬ 
ticular drug products and in caring for 
patients. It was also asserted that re¬ 
lease of adverse reaction reports on 
IND's would encourage manufacturers 
to be honest in informing investigators 
when investigations are terminated be¬ 
cause of adverse results instead of the 
alleged current practice of attributing 
such termination to "commercial'* 
reasons. 

The Commissioner notes that, pursu¬ 
ant to {312.1(a)(6) (21 CFR 312.1*a> 
(6)), the regulations governing investi¬ 
gational new drugs, the sponsor of the 
drug is required to report promptly to all 
investigators "any findings associated 
with use of the drug that may suggest 
significant hazards, contraindications, 
side-effects and precautions pertinent to 
the safely of the drug." Accordingly, the 
Commissioner concludes that it is not 
necessary, and would be superfluous to 
make such reports available to investiga¬ 
tors under the TOLA. Any information 
that the agency receives is required also 
to be in the possession of all Investiga¬ 
tors. 

Product Ingredients 

95. Questions have arisen about the 
status under these regulations of certain 
product formulation information for 
packaging materials for use with various 
products, including drugs. Two specific 
questions have been raised: (1) Will 
quantitative or sixniquantitalivc formu¬ 
las for drug-packaging materials sub¬ 
mitted to PDA as part of a master file for 
use with one or more NDA's be available 
to the public; and (2) will qualitative 
formulas, i.e.. the names of the chemical 
components of drug-packaging materi¬ 
als. submitted to FDA as part of a master 
file for use with one or more NDA's be 
available to the public. 

The Commissioner concludes that 
quantitative and semiquantitaUve form¬ 
ulas for drug-packaging materials quali¬ 
fy as trade secrets under { 4.61 and thus 
are exempt from disclosure. Likewise, 
qualitative formulas for drug-packaging 
materials are exempt from disclosure 
under {4.61. 
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Assay Method or Other Analytical 
Method 

96. One comment stated that the reg¬ 
ulations are not clear about when an 
assay or analytical method senes no 
regulatory or compliance purpose. It 
was suggested that 1 31444(0 (6> be re¬ 
vised to provide that assay or analytical 
methods would be available after an ap¬ 
proval letter is sent unless the method 
constitutes a trade secret as defined in 
8 4.61. 

The Commissioner advises that assay 
or analytical methods, by their nature, 
ate ordinarily devised and disseminated 
specifically for regulatory or compliance 
purposes. As was stated in paragraph 288 
of the preamble to the December 24. 1974 
final regulation, assay and analytical 
methods are available to and used by a 
large number of persons, including reg¬ 
ulatory officials on the Federal. State, and 
local level to ensure compliance with the 
law. They do not provide a competitive 
advantage for one manufacturer over 
another. Accordingly, they will be dis¬ 
closed as a matter of course, with the 
narrow' and rare exception that an assay 
or analytical method that is not used for 
any regulatory function whatsoever, that 
is. one that is not used by anyone to en¬ 
sure compliance with the law. will be ex¬ 
empt from disclosure unless the method 
has been previously made available to 
any member of the public within the 
meaning of 8 4.81. 

Manufacturing Methods or Processes 

Including Quality Conikol Proce¬ 
dures 

97. Clarification has been requested of 
the Commissioner's statement in para¬ 
graph 290 of the preamble to the Decem¬ 
ber 24. 1974, final regulation that “a 
company’s manufacturing methods and 
processes, quality control procedures, and 
quantitative formulas are per sc exempt 
from disclosure unless previously dis¬ 
closed or later abandoned • • V 

The Commissioner advLses that the 
phrase “per se exempt" w as used to indi¬ 
cate that manufacturers need not. as had 
been proposed, routinely submit a state¬ 
ment to FDA concerning prior disclosure 
, or abandonment of manufacturing 
methods and processes, quality control 
procedures, and quantitative formulas. 
However, information is not automati¬ 
cally exempt from disclosure merely 
because it is denominated by the manu¬ 
facturer as, for example, a quality 
control procedure. Furthermore, manu¬ 
facturing methods and processes and 
quality control procedures in particular 
are available to the public where, for ex¬ 
ample, the method, process or procedure 
U described In the literature. It is not un¬ 
usual to find a detailed description of a 
manufacturing method in a standard 
reference book. In such a situation, a 
claim of confidentiality for the informa¬ 
tion is unsupported. 

Biological Drugs 

98. A few comments contended that 
safety and effectiveness data and infor¬ 


mation for biologies should be accorded 
the same status as similar data and in¬ 
formation for new drugs under 8 314.14. 

The Commissioner concludes that this 
comment has been fully discussed and 
disposed of In paragraph 302 of the pre¬ 
amble to the December 24. 1974 final 
regulation. The comments presented no 
new information and raised no new Issues 
warranting further discussion. 

Radiation Coxtrol for Safety and 
Health Act of 1968 

99. The Food and Drug Administra¬ 
tion. through its Bureau of Radiological 
Health, enforces the Radiation Control 
for Safety and Health Act of 1968. Under 
that act, and implementing regulations, 
manufacturers are required to submit 
several different types of reports to FDA. 
e.g., initial and annual reports under 
88 190240 and 100241 (21 CFR 100240 
and 100241). 

The Commissioner advises that the re¬ 
ports and records maintained by the Bu¬ 
reau of Radiological Health are under 
review to determine their status gen¬ 
erally under the FOIA. Upon completion 
of that review', a noUce of proposed rule 
making will be published in the Federal 
Register setting forth proposed amend¬ 
ments to these regulations to state, as 
has already been done for most other 
agency records, the status of the records 
under the FOIA, 

Medical Devices and Diagnostic 
Products 

100. The Medical Device Amendments 
of 1976 (Pub. L. 94-295) amending the 
Federal Food. Drug, and Cosmetic Act 
provide substantial new authority to 
FDA to regulate medical devices and 
diagnostic products. The Food and Drug 
Administration will be receiving many 
new’ types of reports and information 
about those products as a result of the 
amendments. These reports and records 
will be reviewred to determine their 
status under the FOIA. Upon completion 
of that review, a notice of proposed rule 
making will be published in the Federal 
Register setting forth proposed amend¬ 
ments to these regulations to state the 
status of the records under the FOIA. 

This final order was proposed prior 
to Executive Order 11821, requiring 
agencies in the executive branch to re¬ 
view' regulatory and legislative proposals 
they initiate for inflation impact, and so 
does not require Inflation impact review. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 201 el seq.. 
52 Stat, 1040 et seq. as amended: (21 
U.8.C. 321 et seq. > >. the Public Health 
Service Act. (sec. 1 et seq.. 58 Stat. 682 
et seq.. as amended (42 U.S.C. 201 et 
seq.)), and the Freedom of Information 
Act < Pub. L. 90-23, 81 Stat. 54-56 as 
amended by 88 Stat. 1561-1565 (5 U.8.C. 
552)) and under auth ority delegated to 
the Commissioner (21 CFR 54) (recod- 
ification published In the Federal Regis¬ 
ter of June 15. 1976 (41 FR 24262>>, 
Chapter I of Title 21 of the Code of 
Federal Regulations Is amended os fol¬ 
lows: 


PART 4—PUBLIC INFORMATION 

1. In 8 4.40 by revising paragraphs 
(a) and (c) to read as follows: 

§ 4.40 Filing a request for record*. 

(a) All requests for Food and Drug 
Administration records shall be filed in 
w riting by mailing the request or deliver¬ 
ing it to the Public Records and Docu¬ 
ments Center (HFC-18). Food and Drug 
Administration. Rrn. 4-62. 5600 Fishers 
Lane. Rockville. Maryland 20857. Re¬ 
quests should state in a prominent place 
on the envelope containing the request, 
if any, and on the request itself. “FOI 
request" 

• • • • • 

(c» Upon receipt of a request for rec¬ 
ords. the Public Records and Documents 
Center shall enter it in a public log. The 
log shall state the date received, the 
name of the person making the request 
the nature of the records requested, the 
action taken on the request, the date of 
the determination letter sent pursuant to 
8 4.41(b) and the date(s) any record- 
are subsequently furnished. 

• • • • • 

2. In 8 4.42 by revising paragraphs (a) 
(4) and (5) to read as follows: 

§ 8.42 Fee*. 

(a) • • • 

<4> Clerical searches . $3.00 for each 
hour spent by clerical personnel search¬ 
ing for and producing a requested record, 
including time spent copying any record 

<5X Nonclerical searches. $3.00 for 
each hour spent by professional or man¬ 
agerial personnel searching tor and 
producing a requested record. Including 
time spent copying any record. 

• • • • • 

3. In 8 4.47 by revising paragraph (d» 
to read as follows: 

§ 1.17 Drnifll of rrquc*l for record*. 

• • • • • 

(d> Minor deletions of nondisclosablc 
data and information from disclosable 
records shall not be deemed to be a 
denial of a request for records. 

4. By revising 8 4.53 to read as follow’s 

§ 1.53 Indexing trade »c«*rrt* and con* 
lidrntial commercial nr financial in¬ 
formation. 

Whenever the Food and Drug Adminis¬ 
tration denies a request for a record or 
portion thereof on the grounds that the 
record or portion thereof is exempt from 
public disclosure as trade secret or con¬ 
fidential commercial or financial data 
and information under f 4.61. and the 
person requesting the record subsequent¬ 
ly contests the denial In the courts, the 
Food and Drug Administration will so 
inform the person affected. l.e.. the per¬ 
son who submitted the record, and will 
require that such person intervene to 
defend the exempt status of the record. 
If a court requires the Food and Drug 
Administration to itemize and index su£h 
records, the Food and Drug Administra¬ 
tion will so inform the person affected 
and will require that such person under- 
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take the itemteatlon and indexing of the 
records. The failure of Uie affected per¬ 
son to intervene to defend the exempt 
i^tatus of the records and to Itemize and 
index the disputed records will constitute 
a waiver by such person of such exemp¬ 
tion, and the Food and Drug Administra¬ 
tion will promptly make them available 
for public disclosure. 

5. By revising | 4.86 to read a s follows: 

§ 1.86 D»*clu*urr in udminSstrathr* or 
court proceeding* 

Data and information otherwise ex¬ 
empt from public disclosure may be re¬ 
vealed in Food and Drug Administration 
administrative proceedings pursuant to 
Part 2 of this chapter or court proceed¬ 
ings, where the data or information are 
relevant. The Food and Drug Adminis¬ 
tration will take appropriate measures, 
or request that appropriate measures be 
taken, to reduce disclosure to the mini¬ 
mum necessary under the circumstances 

6 . In | 4.100 by revising paragraph <c) 
<6). to correct the cross-reference to 
read as follows: 

§ 1.100 Applicability; rnifrvfcfcrrtiee to 
oilier regulation»« 

• • • • • 

(C) • • * 

<6) Information on thermal processing 
of low-acid foods packaged in hermeti¬ 
cally sealed containers, in I 90.20<1) of 
this chapter. 

7. In ( 4.109 by redesignating the exist¬ 
ing text os 9 4 I09<a) and adding a new 
paragraph <b) l a& revised, f 4.109 reads 
ns follows: 

§ 1.100 Data ami information obtained 
by contract, 

(a) AH data and information obtained 
by the Food and Drug Administration by 
contract. Including all progress reports 
pursuant to a contract, are available for 


public disclosure when accepted by the 
responsible agency official except to the 
extent that they remain subject to an 
exemption established in Subpart D of 
this part, e.g., they relate to law enforce¬ 
ment matters as provided in 9 4.88(b). 

<b> Upon the awarding of a contract 
by the Food and Drug Administration, 
the technical proposal submitted by the 
successful offeror wdU be available for 
public disclosure. All cost proposals and 
the technical proposals of unsuccessful 
offerors submitted in response to a re¬ 
quest for proposals arc exempt from dis¬ 
closure as confidential commercial or 
financial information pursuant to 9 4.61. 

8 . In 9 4.111 by revising paragraph <c> 
<3> (vl) to read as follows: 

§1.111 Data ami information ftubmit- 
trd voluntarily to tbc Komi and Drug 

\dmini*!rottoi«. 

• • • • • 

<C> # * * 

<3> * • * 

<vi» If a person requests a copy of any 
such record relating to a specific indi¬ 
vidual or a specific incident, such request 
will be denied unless accompanied by the 
written consent to such disclosure of the 
person who submitted the report to the 
Food and Drug Administration and the 
individual who is the subject of the re¬ 
port. The record will be disclosed to the 
individual who is the subject of the re¬ 
port upon request. 


PART 314—NEW DRUG APPLICATIONS 

9. In 9 314.14 by revising paragraph 
*a>. to correct the reference, to read as 
follows: 

§ 314.14 Canfidrnliality €>f daI* and in- 
formal ion in a nn» drug application 

(NDA) file. 

(a) For purposes of this section the 
"NDA file" includes all data and infor¬ 
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mation submitted with or incorporated 
by reference in the NDA, IND's incorpo¬ 
rated into the NDA, supplemental NDA’s; 
reports under §1310.300 and 310.301 of 
this chapter, master flies, and other re¬ 
lated submissions. The availability for 
public disclosure of any record in the 
NDA file shall be handled In accordance 
with the provisions of this section. 


PART 514—NEW ANIMAL DRUG 
APPLICATIONS 

10 . In 9 514.11 by revising the intro¬ 
ductory text of paragraph (f> to read os 
follows: 

§514,11 Confidentiality of data ami 
information in a new animal drufi 
application file. 

• ••*•• 

(f) All safety and effectiveness data 
and information not previously disclosed 
to the public arc available for public dis¬ 
closure at the time any one of the fol¬ 
lowing events occurs unless extraordi¬ 
nary circumstances are knowm: 

• • • • • 
Effective date: This regulation shall be 
effective February 14, 1977. 

(Sec. 301 et eeq., Pub. L. 717. S3 SUt. 1040 
•t oeq.. m amen dr <1 (31 U8.C. 321 et ueq); 
bcc. 1 et seq . Pub. I*. 410, 68 Stat. 682 et **q.. 
on amended (42 US.C. 201 et seq.): Pub L 
90-33, 81 State. 54-86, aa amended by 88 8tat. 
1361-1568 (8 UBC. 553).) 

Dated: January 7, 1977. 

Surawnr Gardner. 

Acting Commissioner 
of Food and Drug:. 

|FR Doc.77-1180 Piled l-l8-77;8:45 omj 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Assistant Secretary for Housing—Federal 
Housing Commissioner 

[ 24 CFR Part 279 ] 
fDockot No. R-77-423| 

LOANS FOR COLLEGE HOUSING 
Program For Fiscal Year 1977 

The Department is considering amend¬ 
ing Title 24, Part 279—College Housing 
by adding a new Subpart B. This amend¬ 
ment is proposed in connection with the 
reactivation of the College Housing Pro¬ 
gram for Fiscal Year 1977. 

The amendment would set forth the 
substantive provisions and procedural re¬ 
quirements for direct Federal loans for 
the rehabilitation, alteration, construc¬ 
tion or acquisition of dormitories by eli¬ 
gible applicants under Title IV of the 
Housing Act of 1950. os amended. 12 
U.8.C. 1749 et seq., and would apply only 
to application submitted during Fiscal 
Year 1977. 

In previous years, loans and debt serv¬ 
ice grants were made for the acquLsiUon. 
improvement and construction of central 
dining facilities, student centers and in¬ 
firmaries. The proposed amendment 
would exclude such facilities from the 
definition of eligible projects with respect 
to applications submitted during Fiscal 
Year 1977. In addition, no new applica¬ 
tions for debt service grants will be ac¬ 
cepted. since all unused grant contract 
authority was rescinded by Public Law 
93-529. enacted December 21. 1974. 

The current regulations contained in 
Part 279 Sections 279.1 through 279.8 will 
be redesignated at Part 279. Subpart A 
and will continue to apply to all appli¬ 
cations submitted prior to October 1. 
1976. 

Interested persons may participate in 
this proposed rulemaking by submitting 
such written data, suggestions, or argu¬ 
ments as they may desire. All such mate¬ 
rials should be filed with the Rules 
Docket Clerk. Office of the Secretary. 
Room 10141, Department of Housing and 
Urban Development. 451 7th Street. 8.W., 
Washington. DC. 20410. All comments 
received on or before February 14, 1977, 
will be considered before adoption of a 
final rule in this matter. Copies of all 
comments received will be available for 
public inspection at the above address 
during regular business hours both be¬ 
fore and after the close of the comment 
period. 

The Department has determined that 
this proposed rule will not have a signifi¬ 
cant Impact upon the qualitf*of the en¬ 
vironment. A Finding of Inapplicability 
respecting the National Environmental 
Policy Act of 1969 has been made In ac¬ 
cordance with HUD procedures. A copy of 
the Finding of Inapplicability is available 
for public inspection, during regular 
business hours, in the Office of the Rules 
Docket Clerk. Office of the Secretary. 
Room 10141. Department of Housing and 
Urban Development, 451 7th 8treet, SW., 
Washington. D.C. 

It is hereby certified that the economic 
and inflationary impacts of this proposed 


rule have been carefully evaluated In ac¬ 
cordance with OMB Circular A-107. 

Accordingly, it is proposed to amend 
Title 24, Part 279—College Housing by 
inserting a centered heading '‘Subpart 
A—College Housing Program—Pre-Octo¬ 
ber 1976“ Immediately after the centered 
heading Part 279—College Housing and 
by adding a new Subpart B reading: 

Subparl B—CoUsxe Homing Program for 
Fiscal Yoar 1977 

Sec. 

279 10 Ocneral policy. 

279 11 Definition* 

279,12 Ellgiblo projects. 

27913 Application* for reservation* of 
fund*. 

279.14 Limitations on loan amount*. 

279.15 Priority criteria. 

279.16 Approval of application* for reserva¬ 

tions of runds 

279.17 Application* for loan approval. 

279.18 Loan terms. 

279.19 Loan agreement*. 

27920 Fee for Government field expense. 

279.21 Construction financing. 

279.22 Loan disbursement procedure*. 

279.23 Determination of final approved de¬ 

velopment coat. 

279 24 Other requirement*. 

AtiTHoarTY: Sec. 402. Housing Act of 1950. 
12 U-S.C. 1749a: Sec. 7(d) Department of 
HUD Act (42 US C. 3535(d)). 

Subpart B—College Housing Program for 
Fiscal Year 1977 

§279.10 General poliry. 

The purpose of this program is to as¬ 
sist educational Institutions in providing 
housing for students and faculty mem¬ 
bers at the lowest possible charge by 
means of direct loans for the rehabilita¬ 
tion. alteration, erection or purchase of 
dormitories. Loans under the College 
Housing Program may be made in ac¬ 
cordance with these regulations only to 
the extent that applicants are unable to 
obtain the necessary financing elsewhere 
on equally favorable terms and condi¬ 
tions. 

§279.11 Definitions. 

As used in tills Part: 

(a) “Act” means Title IV of the Hous¬ 
ing Act of 1950, as amended (12 U.S.C. 
1749 et seq.). 

<b) “Construction" means erection of 
new dormitories or the rehabilitation or 
alteration of existing dormitories. 

<c) “Current severe housing shortage" 
means an existing shortage in the supply 
of decent, safe and sanitary housing 
available for currently enrolled students 
at reasonable rents within the commuting 
area of the educational institution, which 
shortage must at least equal accommoda¬ 
tions for the greater of 50 students or 2 
percent of the institution’s full-time en¬ 
rollment. 

(d) “Development cost" means the cost 
of land and site Improvements, archi¬ 
tectural and engineering services, con¬ 
struction, legal and administrative serv¬ 
ices. Interest during construction, and the 
cost of acquiring existing dormitory facil¬ 
ities. all as determined by the Secretary. 
The cost of all furnishings such as beds, 
dressers, chests, desks, tables and chairs 
is not included in the definition of de¬ 
velopment cost, regardless of whether 
such furnishings are built In or movable. 


<e) “Dormitory" means a structure or 
a portion of a structure which consists 
of living accommodations for students 
and faculty members but does not con¬ 
tain either central kitchen or dining 
facilities. 

(f) “Educational institution" means: 
(1) Any public or nonprofit private col¬ 
lege, university, or other institution 
which offers, or will offer within a rea¬ 
sonable time after completion of the 
dormitory project, at least a 2-year pro¬ 
gram acceptable for full credit toward a 
bachelor’s degree: (2) any public or non¬ 
profit private hospital operating a school 
of nursing beyond the level of high school 
approved by State authority, or operat¬ 
ing an internship program approved by 
recognized authority: <3> any public edu¬ 
cational Institution which is adminis¬ 
tered by an accredited college or uni¬ 
versity and offers technical or vocational 
instruction: and <4> any nonprofit cor¬ 
poration. or public body, eligible under 
8 ection 404 'b) of the Act. and established 
for the purpose of providing or financing 
dormitories for students and faculty 
members at educational institutions de¬ 
fined in (f) (t). (2) and <3> of this sec¬ 
tion: provided that in the case of a non¬ 
profit corporation other than the educa¬ 
tional institution, either the corporation 
must have been established by the educa¬ 
tional institution, or the payment of 
principal and Interest on any loan to 
such a separate nonprofit corporation 
must be guaranteed by the educational 
Institution which the project is intended 
to serve. 

(g) “Field Office” means any HUD 
Area or Regional Office which is dele¬ 
gated authority to process and approve 
applications under the College Housing 
Program. 

(h) “Secretary" means the Secretary 
of Housing and Urban Development or 
other official authorized to perform the 
functions of the Secretary. 

(i) "State" means the several States, 
the District of Columbia, and the Ter¬ 
ritories and possessions of the United 
States. Including the Commonwealth of 
Puerto Rico. 

§279.12 Eligible projects. 

Loans may be provided for the reha¬ 
bilitation or alteration of existing dor¬ 
mitories which will result In greater 
economy In the use of fuel or will other¬ 
wise result In a reduction in operating 
costs, and for the construction or acquisi¬ 
tion of dormitories by educational In¬ 
stitutions which have a current Bcvere 
housing shortage, under the follow¬ 
ing conditions: 

(a) Construction must not be of 
elaborate or extravagant design or ma¬ 
terials and must be undertaken In an 
economical manner. 

<b> Construction mast not have been 
completed at the time the application 
for assistance is made. 

(c) A loan cannot be made solely for 
the purpose of refunding a long-term 
loan obtained prior to the filing of an 
application, 

<d) Site acquisition is limited to the 
amount of land reasonably necessary for 
the proposed dormitory. 
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<e> Parking faculties are not eligible, 
<f> Projects to provide facilities for 
religious purposes or for theological sem¬ 
inaries or other schools providing train¬ 
ing primarily for religious vocations are 
not eligible for assistance. 

§ 279.13 Application* for rr^malioiw 
of fund.*. 

(a> Information and application forms 
may be obtained from and applications 
submitted to the Field Office of the De¬ 
partment of Housing and Urban Devel¬ 
opment which serves the area in which 
the educational Institution is located. 
Applications will be accepted until Au¬ 
gust 15.1977. 

(b) Applications for assistance will 
consist of two parts: 

(1) Part one must be submitted to 
receive consideration for a fund reserva¬ 
tion and must include the following 
information: 

(1) Name, type and accreditation of 
educational institution; 

<U) Description and estimated cost 
of proposed project ; 

(ill) With respect to applications pro¬ 
posing the rehabilitation or alteration of 
existing facilities, an estimate of the an¬ 
nual savings in operating costs which 
will result from the proposed rehabili¬ 
tation or alterations; 

<iv) Evidence of need for proposed 
project: 

(v) Engineering data and/or ap¬ 
praisals on which estimated project costs 
and operating cost savings, if any. are 
based: 

<vi> Preliminary plans and specifica¬ 
tions; and 

(vli) Proposed method of financing. 

(2) Part two must be submitted to 
receive consideration for loan approval 
and must include the information speci¬ 
fied in 5 279.17. 

<c> Each Field Office will review the 
applications submitted to it and will 
request HUD Headquarters to reserve 
funds for those applications which It se¬ 
lects in accordance with the criteria 
specified in these regulations. 

<d) Applications for reservations of 
funds shall be submitted to and review’od 
by HUD Field Offices. Applications will 
not be reviewed by HUD Headquarters. 

<e> Due to the limited amount of 
funds available and the uncertainty as 
to which areas will generate the greatest 
demand for funds, no predetermined 
allocations of funds to the Field Offices 
will be made. Funds will only be reserved 
for specific projects by HUD Headquar¬ 
ters on the basis of Field Office recom¬ 
mendations. subject to the availability 
of funds. 

<f) Subject to the availability of 
funds, fund reservations will be made 
promptly for eligible applications which 
meet the priority criteria specified in 
I 279.15(a) «1). when HUD Headquarters 
receives the Field Office recommenda¬ 
tions. 

(g) The priority criteria specified in 
£ 279.15(a) (2) and <3). will be used for 
establishing priorities by all Field Offices. 
Therefore, the ranking numbers assigned 
to individual applications in accordance 
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with S 279.15(a) (2) and l 3) will permit 
a comparison by HUD Headquarters be¬ 
tween applications In those categories 
which are recommended for funding by 
different Fldd Offices. 

<h> In the event that HUD Headquar¬ 
ters receives more recommendations for 
fund reservations than can be funded. 
HUD Headquarters will prepare a na¬ 
tionwide priority list for each of the 
categories specified in 5 279.15(a) (2) 
and (3) by using the priority numbers 
assigned by the Field Offices on the basis 
of the ranking criteria specified in said 
section. Fund reservations will then be 
made by HUD Headquarters on the basis 
of the nation* ide lists. 

(1) Field Office recommendations and 
rankings for the priority category spec¬ 
ified in 5 279.15 (a) <2) will be due in HUD 
Headquarters on June 1 and Septem¬ 
ber 1. 1977. HUD Headquarters will re¬ 
serve funds, subject to availability, no 
later than June 30 and September 30, 
1977. 

<J) Recommendations and rankings 
for the priority category specifi ed in 
fi 279.15(a) (3) will be due in HUD Head¬ 
quarters on September 1. 1977. HUD 
Headquarters will reserve funds, sub¬ 
ject to availability, no later than Sep¬ 
tember 30. 1977. 

<k> HUD Headquarters will promptly 
advise all Field Offices when funds are 
no longer available. Field Offices will 
then notify all educational Institutions 
which submitted applications but did not 
receive reservations of funds. 

§ 2279.14 limitation* on loan Amount. 

(a) The maximum loan which any 
educational institution may request is 
the lesser of $7,500,000. or $2,500 per 
full-time student, or $12,200 per student 
and/or faculty member to be housed in 
the proposed dormitory The number of 
full-time students stated in the applica¬ 
tion must be the same as reported to the 
UJS. Office of Education for the Fall 
Semester 1976. 

(b) The minimum loan which may be 
requested is $25,000. 

(c> In order to exclude projects which 
are uneconomical or exceed reasonable 
design standards, applications proposing 
a Development Cost (exclusive of land 
or extraordinary project costs as deter¬ 
mined by the Secretary) in excess of 
$14,000 per student and/or faculty mem¬ 
ber to be housed In the proposed dormi¬ 
tory ore not eligible. 

<d> The limitations specified in <a). 
tb) and (c) of this section will be ad¬ 
justed to reflect local construction costs 
on the basis of a nationwide cost index 
of local construction costs to be fur¬ 
nished by HUD Headquarters. 

§ 279.13 Priority criteria. 

(a> In recommending and making res¬ 
ervations of funds, the following o rder 
of priorities will be observed by HUD 
Field Offices and HUD Headquarters. 

<1) Dormitory projects for which the 
construction contract was executed on or 
before August 9,1976 (the date of enact¬ 
ment of Pub. L. 94-378 >. and which have 
not been permanently financed in whole 
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or in port Fund reservations may be 
made by HUD Headquarters for applica¬ 
tions in this priority category as soon as 
the Field Office has completed its review 
and made its recommendation, subject 
to the availability of funds. 

<2) Rehabilitation or alteration of ex¬ 
isting dormitories to improve fuel econ¬ 
omy or otherwise reduce operating costs. 
Applications proposing major structural 
alterations are not eligible in this cate¬ 
gory. Applications in this priority cate¬ 
gory will be retained in the Field Office 
and recommended for reservations of 
funds on June 1 and September 1. 1977. 
subject to the availability of funds. In 
the event that the amount of assistance 
requested In this category exceeds the 
amount available, applications w’ill be 
recommended for funding in the follow¬ 
ing order: 

U) Applications proposing the rehabil¬ 
itation or alteration of dormitories orig¬ 
inally financed with assistance under the 
College Housing Program, which will re¬ 
sult in greater economy in the use of 
fuel or will otherwise result in a reduc¬ 
tion in operating costs. Within this sub- 
category, applications which demon¬ 
strate the greatest savings in fuel con¬ 
sumption or other operating costs in 
relation to the cost of the proposed re¬ 
habilitation or alteration will be given 
priority. This will be determined on the 
basis of a ranking number equal to the 
estimated number of months before the 
savings will equal the cost of the re¬ 
habilitation or alterations. 

(11) Applications proposing the reha¬ 
bilitation or alteration of dormitories not 
originally financed with assistance under 
the College Housing Program, which will 
result in greater economy in the use of 
fuel or will otherwise result In a reduc¬ 
tion in operating costs. Within Oils sub- 
category, applications which demon¬ 
strate the greatest savings in fuel con¬ 
sumption or other operating costs In re¬ 
lation to the cost of the proposed reha¬ 
bilitation or alteration will be given pri¬ 
ority. This will be determined on the 
basis of a ranking number equal to the 
estimated number of months before the 
savings will equal the cost of the rehabil¬ 
itation or alterations. 

(3> New construction or acquisition of 
dormitories for institutions which have 
a current severe housing shortage. No 
funds will be reserved for applications 
in this category until funds have been 
reserved for all eligible applications in 
the priority categories specified in 
$ 279.15(a) (1) and <2). In the event that 
the amount of assistance requested ex¬ 
ceeds the amount available, priority will 
be given to applications from institu¬ 
tions having the most severe current 
shortage of housing for students. The 
relative severity of the shortage will be 
determined on the basis of a ranking 
number equal to the number of accom¬ 
modations needed to eliminate the short¬ 
age multiplied by the percentage of the 
institution’s full-time enrollment not 
adequately housed. 

(b) Applications that do not receive 
fund reservations by the close of busi¬ 
ness on September 30. 1977, will be re¬ 
turned to the appl leant. 


14, 1977 
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(c) A reservation of funds will not 
constitute or imply approval of an ap¬ 
plication. 

g 270.16 Approval of application* for 
fund reservation*. 

(a) To be eligible for selection, a re¬ 
quest must be received by HUD within 
the period specified herein and must be 
complete and responsive to the require¬ 
ments specified herein. Requests for fund 
reservations will be approved by the Sec¬ 
retary based on an evaluation procedure 
that takes into account the information 
provided pursuant to } 279.13. 

< b> Educational institutions whose re¬ 
quests for fund reservations are approved 
shall be notified by letter, which letter 
shall: 

(1) Specify the amount of the fund 
reservation: 

(2) Inform the educational Institution 
that use of the fund reservation Is con¬ 
ditioned on approval by the Field Office 
of a loan application; 

(3) Instruct the educational institu¬ 
tion to submit an application for loan ap¬ 
proval to the Field Office; and 

(4) State that the amount of loan 
funds reserved or any portion thereof un¬ 
used by the educational institution may 
not be transferred by the educational 
Institution. 

(C> Educational Institutions whose re¬ 
quests for fund reservations are not ap¬ 
proved shall be so notified in writing by 
the Field Office. 

(d) Educational institutions whose re¬ 
quests for fund reservations are approved 
shall, as Boon as possible after receiving 
such approval, communicate with the 
Field Office in order to provide the Field 
Office with sufficient information to en¬ 
able the Field Office to process an appli¬ 
cation for loan approval. 

<c) The Secretary shall cancel any 
reservations of loan funds for projects 
far which the construction or rehabili¬ 
tation is not commenced or the acquisi¬ 
tion completed within the eighteen- 
month period following issuance of the 
written notification to the educational 
Institution that funds have been re¬ 
served, unless an extension of time, not 
to exceed six additional months, is re¬ 
quested of and granted by the Secretary. 

g 279.17 Application* for loan ap¬ 
proval. 

(a) Following approval of a reservation 
of funds, the educational Institution shall 
submit to the Field Office a request for 
loan approval on forms prescribed by 
HUD. 

<b) Requests for loan approval shall 
be accompanied by or include evidence 
satisfactory to the Field Office Director 
that: 

<1> The educational institution: 

<i) Has the necessary legal authority 
to finance, acquire, construct or rehabil¬ 
itate the project, to maintain the proj¬ 
ect, and to apply for and receive the pro¬ 
posed loan; 

<ii) Meets any requirements as to cor¬ 
porate organization and has authority to 
enter into such contract obligation and 
execute such security instruments as 
may be required by HUD; 


(Hi) Has met the HUD requirements 
(set forth in HUD 1390.1) implementing 
the National Environmental Policy Act 
of 1969 (83 Stat. 852); 

<iv) Has the ability to comply with 
the terms and conditions governing re¬ 
ceipt of assistance and operation of the 
project; 

(v) Has or will have such interest in 
or title to the project site, including 
access thereto, os will assure undis¬ 
turbed use. possession and operation of 
the facilities during the period of as¬ 
sistance; and 

(vi) Will retain title to and all of Its 
right, title, and interest in and to the 
project during the period of assistance, 
except as otherwise expressly approved 
by the Secretary. 

(2) The financial condition of the ap¬ 
plicant and the proposed security for the 
loan are adequate to provide a reasonable 
assurance of repayment of the loan. 

(c) The HUD Field Office shall review 
the loan application and shall notify the 
educational institution of Its approval or 
disapproval. Indicating any deficiencies. 
The educational institution will be given 
a reasonable time, as determined by the 
Field Office, to correct any deflciences. 
The approval shall set forth fully the 
terms and conditions upon which the 
loon will be disbursed. 

g 279.13 Ixtan term*. 

(a) The loan amount shall not exceed 
tile total eligible Development Cost of a 
project, as determined by the Secretary. 

(b) Loans shall be for such periods not 
to exceed 40 years, bear interest at such 
rate not to exceed 3 percent per annum, 
be 60 secured, and be subject to such 
terms and conditions, as shall bo deter¬ 
mined by the Secretary. 

(c) Loans will be evidenced by either 
notes or bonds issued by the educational 
Institution. 

(d) The Interest rate shall be deter¬ 
mined by the Secretary on the basis of 
the formula prescribed in the Act. as 
follows: 

(1) Section 401(0 (1) of the Act pro¬ 
vides that the loans shall bear an Interest 
rate of not more than the lower of: 

(!) Three (3) per centum per annum, 
or 

(11) The total of one-quarter of one (1) 
per centum per annum added to the rate 
of Interest paid by the Secretary on 
funds obtained from the Secretary of the 
Treasury as provided in section 401(e) 
of the Act. 

(2) Section 401(e) of the Act provides 
that notes or other obligations issued by 
the Secretary to obtain funds for these 
loons shall bear interest at a rate deter¬ 
mined by the Secretary of the Treasury 
which shall not be more than the lower 
of: 

(i) Two and three fourths (2*4) per 
centum per annum, or 

(11) The average annual Interest rate 
on all interest bearing obligations of the 
United 8tates then forming a part of the 
public debt as computed at the end of 
the fiscal year next preceding the issu¬ 
ance by the Secretary and adjusted to 
the nearest onc-elghth of one per 
centum. 


(e) In the cose of loans to private edu¬ 
cational Institutions, the security nor¬ 
mally will be a general obligation secured 
by a first mortgage on the project and 
a pledge of project revenues. 

(f) In the case of loans to public ed¬ 
ucational institutions, the security nor¬ 
mally will be, in order of preference: 

(1) A general obligation secured by a 
first mortgage on the project and a pledge 
of project revenues, where legally avail¬ 
able; 

(2) A special obligation secured by a 
first mortgage on the project and a 
pledge of project revenues, where legally 
available: or 

(3) A special obligation secured by a 
pledge of project revenues. 

(g) If the Field Office Director deter¬ 
mines that additional security is needed 
to reasonably assure loan repayment, a 
pledge of income from endowment funds, 
securities or other revenue sources, and/ 
or a mortgage on other facilities may be 
required as deemed necessary to reason¬ 
ably assure repayment. 

(h) Loans will be amortised by ap¬ 
proximately equal periodic payments of 
combined principal and interest over the 
life of the loan. Said payments shall be 
made not less often than annually and 
not more often than semiannually; pro¬ 
vided. however, that the payment of in¬ 
terest only may be required for a reason¬ 
able period of time not to exceed one (1) 
year following the Completion of con¬ 
struction. 

§ 279.19 Loan agreement*. 

Upon approval of a direct loan together 
with reservation of funds, the Field Office 
will prepare and forward a loan agree¬ 
ment for execution by the educational 
institution. The agreement will set forth 
the terms and conditions of the loan and 
will also specify conditions which must 
be fulfilled precedent to making of the 
loan. The fully executed agreement will 
constitute a contract between the educa¬ 
tional Institution and the Secretary dur¬ 
ing the life of the loan. 

§ 279.20 Fee for Government field e\- 
penie. 

For each approved loan, the educa¬ 
tional Institution U required to pay a 
fixed fee. which in the aggregate will be 
sufficient to cover the cost of the Govern¬ 
ment's field expense. The fixed fee shall 
be an amount equal to one-eighth of one 
percent (.00125) of the loan amount with 
a minimum charge of $500 and a maxi¬ 
mum charge of $1,500. 

fa) The fixed fee shall be computed on 
the loan amount at the time of the orig¬ 
inal loan agreement. After execution of 
the loan agreement no adjustment shall 
be made In the specified fixed fee, except 
when the loan amount is changed by 20 
percent or more. In such cases, the fixed 
fee shall be redetermined by the formula 
above and specified In the related amend¬ 
ment to the loan agreement. 

(b) The fixed fee must be paid to the 
Government out of the first funds depos¬ 
ited into the Construction Account, re¬ 
gardless of source. 
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§ 279.21 CoiiAtruction financing. 

The Secretary may advance loan funds 
to the educational institution during the 
construction of the project, provided that 
all prerequisites to loan disbursement os 
specified in the loan agreement, have 
been met. 

(a) Total HUD advances to the educa¬ 
tional institution will normally not ex¬ 
ceed 75 percent of the approved loan, and 
shall be made only in amounts neces¬ 
sary to meet the actual current disburse¬ 
ment needs of the educational institu¬ 
tion. Where circumstances warrant, the 
Field Office may approve additional ad¬ 
vances so long as the total docs not ex¬ 
ceed 90 percent of the approved loan. 

(b) Interest on advances will be 
charged by HUD at the same rate as on 
the bonds or notes. 

(o> If the applicant is participating in 
the project financing, it must deposit to 
the Construction Account and substan¬ 
tially expend its own funds prior to ob¬ 
taining any advances from HUD. 

§ 279.22 l.onn fliftburwincnt procedures. 

(a) Advances of l oan proceeds shall 
be made directly by HUD to the deposi¬ 
tory designated by the educational in¬ 
stitution for deposit into the Construc¬ 
tion Account. 

<b> Advances shall be made on a peri¬ 
odic basis in an amount not to exceed 
the HUD-approved cost of portions of 
construction or rehabilitation work com¬ 
pleted and In place, minus the appropri¬ 
ate holdback or retainage, as determined 
by the Field Office. 

(c) Loan disbursements, Including ad¬ 
vances, may only be made upon the re¬ 
ceipt by the Field Office of a duly exe¬ 
cuted note and a mortgage on the project 
and its site (or other real property satis¬ 
factory to the Field Office) whenever a 
note and mortgage U legally available as 
evidence of the debt of the educational 
institution to be created by the loan dis¬ 
bursement; provided, however, that in 
the event a note and mortgage is not 
legally available, loan disbursements may 
only be made upon the receipt by the 
Field Office of bond anticipation notes or 
such other evidence of the debt to be 
created by the loan disbursement as shall 
be satisfactory to the Field Office. Ad¬ 
vances will not be made in the absence 
of a debt instrument satisfactory to the 
Field Office. 

(d> Requisitions for loan disburse¬ 
ments shall be submitted by the educa¬ 
tional institution on forms to be pre¬ 
scribed by the Secretary and sliall be 
accompanied by such additional infor¬ 
mation as the Field Office may require in 
order to approve loon disbursements 
under this part, including, but not lim¬ 
ited to, evidence of compliance with the 
Davis-Bacon Act. Department of Labor 
regulations, all applicable zoning, 
building and other governmental re¬ 
quirements. and, where applicable, such 
evidence of continued priority of the 


mortgage, if any. as the Secretary may 
prescribe. 

§ 279.23 Determination of final ftp* 
prmrd development ro»t. 

(a) A certificate of project develop¬ 
ment cost prepared on forms prescribed 
by the Secretary and executed by the 
educational Institution may be used at 
the discretion of the Secretary, in lieu 
of an audit by the Oovemment, for the 
purpose of determining the final ap¬ 
proved Development Cost. 

(b) The educational institution shall 
submit to the Field Office such documen¬ 
tation as may be prescribed by the Sec¬ 
retary. The documentation hereunder 
shall include such information and forms 
as the Secretary may require in order to 
approve the educational institution's cer¬ 
tificate of project development cost, and 
to determine the final approved develop¬ 
ment cost, including, but not limited to. 
a certificate of actual cost, in a form 
prescribed by the Secretary, showing the 
actual cost to the educational institu¬ 
tion for construction, architectural, legal, 
organizational, offsite costs and other 
items of expense approved by the Field 
Office. The Certificate sliall not include 
as actual cost any kickbacks, rebates, 
trade discounts, or other similar pay¬ 
ments to the educational institution. Any 
such payments shall be deducted from 
the costs determined to be eligible for 
inclusion In the total loan amount ap¬ 
proved by the Field Office. 

§ 279.21 Other requirement*. 

<a> Construction plans and specifica¬ 
tions are subject to review and approval 
by the Field Office. 

(b) Unless otherwise agreed to In writ¬ 
ing by the Secretary, all construction 
work must be undertaken pursuant to 
contracts approved by the Secretary. 

(c) All prime construction contracts 
must be awarded to the responsible 
bidder submitting the lowest bid on the 
basis of open competitive bidding. 

<d> All laborers and mechanics em¬ 
ployed by contractors and subcontractors 
in the construction of dormitories as¬ 
sisted under the Act shall be paid wages 
at rates not less than those prevailing in 
the locality involved for the correspond¬ 
ing classes of laborers and mechanics 
employed on construction of a similar 
character as determined by the Secre¬ 
tary of Labor In accordance with the 
Davis-Bacon Act. as amended (40 U.S.C. 
276a-276a-5), and shall receive over¬ 
time compensation in accordance with 
and subject to the provisions of the Con¬ 
tract Work Hours Standards Act (40 
U.S.C. 327-332). 

(e) All contracts for construction work 
paid for in whole from loon funds pro¬ 
vided under the Act shall provide that 
the contractor shall comply with the 
Copeland <"Anti-Klckback M > Act (40 
UJ3.C. 276c) and the regulations of the 
Secretary of Labor thereunder (29 CFR 
Part 3). 


(f> The requirements of Title VI of 
the Civil Rights Act of 1964 ( 42 U.S.C. 
2000 d et seq.) that no person in the 
United States shall, on the ground of 
race, color, or national origin, be ex¬ 
cluded from participation in, or be 
denied the benefits of, or be otherwise 
subjected to discrimination arc applica¬ 
ble to educational institutions receiving 
assistance under the Act 

<g> All contracts for construction work 
paid for in whole or in part from loon 
funds provided under the Act are subject 
to Executive Order 11246 (30 FR 12319. 
Sept. 28.1965). as amended by Executive 
Order 11375 (32 FR 14303, Oct. 17. 1967). 
providing for equal opportunity in em¬ 
ployment and the rules and regulations 
of the Department of Labor with respect 
thereto. 

(h) The provisions of Title VIII (Fair 
Housing) of the Civil Rights Act of 1968 
(Pub. L. 90-284. 42 US.C. 360I-3619>. 
prohibiting refusal to rent to or dis¬ 
crimination against any person in terms 
or conditions of rental or provision of 
services on account of race, color, relig¬ 
ion, or national origin, are applicable to 
projects assisted under the Act. 

(1) All projects for which loans are 
made pursuant to this Subpart B are 
subject to the following requirements: 

(1) Equal Opportunity requirements, 
which include Executive Order 11063 and 
section 3 of the Housing and Urban De¬ 
velopment Act of 1968 and regulations 
and guidelines pursuant thereto. 

(2) HUD requirements implementing 
the National Environmental Policy Act 
of 1969 (83 Stat, 852). 

(3) Governmental requirements im¬ 
plementing the Clean Air Act (77 Stat. 
392, as amended) and the Federal Water 
Pollution Control Act (66 Stat. 755. as 
amended). 

(4) HUD requirements implementing 
the Flood Disaster Protection Act of 1973 
(87 Stat 975). 

(J) Projects for which loans are made 
to public educational Institutions or 
eligible public bodies pursuant to this 
Subpart B are also subject to the fol¬ 
lowing requirements: 

(D HUD relocation requirements es¬ 
tablished pursuant to the Uniform Relo¬ 
cation Assistance and Real Property 
Acquisition Policies Act of 1970 (84 Stat. 
1894). 

(2) Any special requirements for the 
handicapped pursuant to the standards 
established by HUD under tho Archi¬ 
tectural Barriers Act of 1968 (82 Stat. 
718). 

Issued at Washington. D.C., Janu¬ 
ary 10. 1977. 

JOHK T. How LEY. 

Acting Assistant Secretary for 
Housing — Federal Housing 

Commissioner . 

IFR Doc.77-1256 Filed 1-13-77;8:45 am] 
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RULES AND REGULATIONS 


Title 49—Transportation 

SUBTITLE A—OFFICE OF THE 
SECRETARY OF TRANSPORTATION 

| GST Docket No. 16, Amdt 09-10] 

PART 99—EMPLOYEE RESPONSIBILITIES 
AND CONDUCT 

Conflict of Interest; Revision 

The purpose of this amendment Is to 
revise the Department of Transporta¬ 
tion's regulations governing employee 
conflict of interest. 

The term "conflict of interest" is often 
misunderstood by Government employ¬ 
ees and the general public. Yet, a careful 
understanding of the term and its full 
Implications is necessary if the public Is 
to have full confidence that their Gov¬ 
ernment is truly working for them at all 
times. 

Conflict of interest is not synonymous 
with dishonesty. Employees with un¬ 
questionable loyalty to the United States 
and the highest standards of public 
service may find themselves in situations 
where the Employees* Responsibility and 
Conduct Regulations (Part 99) may have 
a direct bearing on actions they propose 
to take either in their capacity as a 
Government employee, or as a private 
citizen. Thus, each employee is urged to 
become familiar with the regulations 
contained in Part 99 so that they may 
avoid potential conflict of interest and. 
Just as importantly, avoid the appear¬ 
ance of a conflict of interest. 

The regulations provide that a copy 
of Part 99 be given to each employee so 
that it can be referred to from time-to- 
time. In this way the general public can 
be assured that all officers and employees 
of their Government understand the 
dangers presented by conflict of interest 
situations: both the Government and the 
individual employee can know that they 
are doing all they con to Insure that 
such conflicts—and the appearance of 
such conflicts—do not occur. 

Every potential or actual conflict of 
interest is "dangerous" in two respects. 
First, there is the risk that public confi¬ 
dence in Government decision making 
and in Government actions will be un¬ 
dermined. Without public support the 
task of maintaining an orderly and effi¬ 
cient set of public programs is made 
vastlv more difficult, if not at times im¬ 
possible. 

Second, there is the significant risk of 
disciplinary action or even criminal 
prosecution of the employee who violates 
either the spirit or the letter of conflict 
of interest statutes and regulations. And. 
as In other situations, ignorance of the 
law Ls no excuse. 

It Ls not necessary to detail the poten¬ 
tial Impact on an employee who is found 
in violation in order to emphasize the 
significant stake each employee has In 
understanding and adhering to the high¬ 
est standards set forth in the regula¬ 
tions. 

It U important to note that Part 99 
contains a revised standard and sets 
forth more clearly the duties and obliga¬ 
tions of each employee as well as poten¬ 
tial effects of violation. 


For example, considerable thought was 
given to the entire question of so-called 
"business luncheons" before adopting a 
standard which reduces the circum¬ 
stances under which employees may ac¬ 
cept such luncheons and. In such In¬ 
stances where permitted, limits the cost 
to a nominal amount on infrequent oc¬ 
casions. Other areas of concern which 
have been carefully addressed Involve 
the solicitation of donations, the giving 
or accepting of gifts, the solicitation of 
employment with someone outside of 
Government service, and the relation¬ 
ship of activities of an employee’s spouse, 
if such activities create cither an actual 
or implied conflict of interest. 

Of necessity, no set of guidelines or 
regulations can specify every action to 
be taken or refrained from. In every pos¬ 
sible set of circumstances. The permuta¬ 
tions and combinations of factors which 
can lead to a potential conflict of interest 
are Infinite In number. Yet, the use of 
simple judgment, common sense, and 
care can aid an employee and avoid the 
overwhelming majority of potential prob¬ 
lems. The guidance contained in both 
the spirit and letter of Part 99. together 
with Departmental directives governing 
specific substantive matters, should help 
the employee understand the obligation 
involved in serving the general public. 

Because Part 99 places a duty on the 
employee to abide by both the spirit and 
the letter of the regulations, it is the 
affirmative responsibility of the Depart¬ 
ment's Ethics Counselor and the Deputy 
Counselors to be readily available to dis¬ 
cuss individual problems and give inter¬ 
pretation and advice to the employees. 
Counselors may find that there Is a vio¬ 
lation or potential violation of the regu¬ 
lations even where the conduct in ques¬ 
tion does not fall squarely within a sec¬ 
tion of the rules. Clearly, it is the duty of 
the Counselors to treat each instance 
individually without making a blanket 
presumption that all matters of a cer¬ 
tain type arc improper. This is especially 
true in areas where the husband-wife, 
or other family relationship may lead to 
a presumption that the employment or 
financial Interest of either may influence 
the proper discharge of duties by the 
other. Each employee must exercise great 
care in close family relationships— 
especially where a husband-wife situa¬ 
tion U involved—to avoid either an actual 
or the appearance of a conflict of in¬ 
terest, the improper disclosure of Infor¬ 
mation not available to the public, or the 
receipt of ex parte communications 
which have not been documented for 
the record. 

Because we start with a strong pre¬ 
sumption Uiat each spouse has an inde¬ 
pendent right to career development and 
fulfillment as an individual and Uiat 
each may act in his or her professional 
responsibilities independently and objec¬ 
tively. it is especially Important that 
there be full und frank disclosure of any 
potential conflicts and Uiat there be 
agreement between the spouses concern¬ 
ing appropriate issues for discussion. 

In all circumstances—whether involv¬ 
ing the financial holdings of the em¬ 


ployees spouse, the receipt (from any 
person) of ex parte communications dur¬ 
ing the pendency of a rulemaking pro¬ 
cedure. or any other potentially trouble¬ 
some matter—full and frank disclosure 
of the circumstances surrounding the 
potential conflict is essential to the 
prompt and satisfactory resolution of 
that issue. Therefore, full and open 
channels of communication between all 
employees and the Department's Ethk-.v 
Counselors are of the utmost Importance 
in protecting both the Interest of the em¬ 
ployee and of the Government. 

Conflict of interest situations which 
do not involve intentional dishonesty or 
willful misconduct are by their nature 
matters on which reasonable people may 
differ. As previously stated, no set of reg¬ 
ulations or guidelines can take the place 
of good, sound Judgment. Nor can they 
be all-inclusive. Therefore, to the extent 
that Departmental policy can be stated 
simply and directly. It is this: make full 
and complete disclosure of all relevant 
factors on a timely basis. 

Finally, responsible, responsive and ef¬ 
fective Government depends upon the 
trust and confidence that the people have 
in their Government officials. Trust in 
Government is delicate and fragile. It is 
easily shattered when violated, and Its 
reconstruction is a painstaking and per¬ 
sistent process. However well-intended 
and pure the motives of Federal employ¬ 
ees may be, it is a fact that a skeptical 
public often does not accord the tradi¬ 
tional presumption of innocence: indeed, 
the appearance of impropriety. In certain 
circumstances, can be more damaging 
to the effectiveness of Government than 
any wrongdoing. Accordingly, each Gov¬ 
ernment employee has a twofold respon¬ 
sibility: first, to ensure that his or her 
activities are motivated solely by the 
public interest: and. secondly, to consider 
both the appearance of any potential 
conflict and the effect any action may 
have ultimately on the confidence that 
the American people have in their Gov¬ 
ernment. There will be occasions when an 
employee's decision w ill Involve balancing 
public interest considerations. Consider 
for example, the decision that must be 
made by the employee who has an oppor¬ 
tunity to participate in an activity or 
event that will Increase his or her knowl¬ 
edge, facilitate communication with cer¬ 
tain segments of the public and broaden 
the information base upon which de¬ 
cisions are made. The employee must 
evaluate carefully whether participation 
in such an activity possibly may lead 
the public to conclude—probably errone¬ 
ously—that favored treatment has been 
given U> a particular person, organiza¬ 
tion or special interest. In weighing these 
considerations, the employee must con¬ 
sider the risk to the entire process of 
decidon making and the credibility of 
the Government as well as the risk to 
public confidence In the way the partic¬ 
ular issue or activity is resolved. 

This. then, is the spirit of Part 99. 
and recognizing that many questions wfli 
need to be answered on a case-by-casc 
basis, the regulations contained in part 
99 are Issued and commended to each 
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employee of the Department for their 
counsel. 

Since this amendment relates to de¬ 
partmental management. procedures, 
and practices, notice and public comment 
thereon are unnecessary and it may be 
made effective in fewer than 30 days 
after publication in the Federal 
Register. 

In consideration of the foregoing, part 
09 of Title 49. Code of Federal Regula¬ 
tions, Is revised to read as set forth below. 

Effective date: This amendment is ef¬ 
fective January 14,1977. 

Issued in Washington. D.C., on Janu¬ 
ary 11.1977. 

William T. Coleman. Jr., 
Secretary of Transportation 


See. 

Appendix B—Miscellaneous Statutory Pro¬ 
vision* Relating to Employee 
Conduct. 

Appendix C—List of Employees Required to 
Submit Statement* of Employ¬ 
ment and Financial Interests. 

Appendix D—Extract from Appendix C of 
Civil Service Federal Personnel 
Manual System on Special Gov¬ 
ernment Employee* (Including 
Guidelines for ObtalnUig and 
Utilizing the Service* of Special 
Government Employees). 

Appendix E—Statutes Regulating Post-Em¬ 
ployment Responsibilities of 
Government and Special Gov¬ 
ernment Employees. 

Atrriioarrr: Sec 0. 80 SUt. 944 (49 XJS.C. 

1657), and E.O. 11222, 3 CFR, 1965 Comp . 

unless otherwise noted. 


Subpart A—Qtniral 

Sec. 

99.735- 1 Purpose and policy. 

99.735- 3 Definitions. 

99.735- 5 Applicability. 


Subpart 8—ethical and Other Conduct and 
Responsibilities of Employees 


99.735 7 
99 735 9 


99.735- 11 

99.735- 13 

99.735- 15 

99.735- 17 

99.735- 19 

99.735- 21 

99.735- 23 

99.735- 25 


General. 

Gifts, entertainment, favors, em¬ 
ployment and reimbursement 
of expenac*. 

Outalde employment and other 
activities. 

Financial Interests. 

Disqualification arUlug from pri¬ 
vate financial Interest/;. 

Use of Government property or 
official title. 

Misuse of Information. 

Indebtedness. 

Gambling, betting, or lotteries. 

Miscellaneous statutory provi¬ 
sions. 


Subpart C—Statamants of Employment and 
Financial Interest 


99 735-31 
99 735-33 

99.735- 35 

90.735- 37 
99.73539 

99.735- 41 

99.735- 43 

99.735- 45 


Employee* required to submit 
statement. 

Time and place for submission of 
employees state menu. 

Supplementary statements. 

Interest of employee's relatives 

Information not known by em¬ 
ployee. 

Information not required. 

Confidentiality of employees 
statement. 

Effect of employee statements on 
other requirements. 


Subpart D—Ethical and Other Conduct and Re¬ 
sponsibilities of Special Government Employees 

99.735- 51 Use of Government employment. 

99.735- 53 Use of Inside Information. 
90,135-55 Coercion. 

99.735- 57 OifU, entertainment, and favors. 

99.735- 50 Miscellaneous statutory provi¬ 

sions. 

99 735 61 Specific regulations for special 
Government employees. 

Subpart E—Counseling: Interpretations; Review 
of Statements; Remedial Actions 

99.735- 71 Interpretation and advisory serv¬ 

ice. 

99.735- 73 Review of statement*. 

99.735- 75 Remedial actions. 

99.735- 77 Appeals. 

Subpart F—•Responsibilities of the Government 
Employee and Special Government Employee 
Foilowing Departure From Government Sendee 

99.735- 81 Poet-employment duties and re¬ 

sponsibilities. 

Appendix A—Categories of Financial Inter¬ 
ests Exempted from the Pro¬ 
hibitions of section 208(a) of 
title 18, United States Code. 


Subpart A—General 
§ 99,735-1 Purpo-c and policy. 

fa) This part sets forth standards of 
ethical and other conduct, and reporting 
requirements, for employees and special 
Government employees of the Depart¬ 
ment of Transportation. It implements 
Executive Order 11222 (30 FR 6469 j and 
Part 735 of Chapter I of Title 5 of the 
Code of Federal Regulations (30 FR 
12529). as amended <33 FR 12487). The 
standards and requirements are appro¬ 
priate to the particular functions and 
activities of the Deportment. 

<b) Since the efficient operation of the 
Department requires continued public 
confidence in Us employees, acts which 
may result In the appearance of a con¬ 
flict of Interest also are governed by this 
part. The absence of a specific published 
standard of conduct covering an act 
which would tend to discredit the De¬ 
partment, and/or an employee or spe¬ 
cial Government employee of the Depart¬ 
ment docs not mean that such an act Is 
condoned, Is permissible, or would not 
call for and result in corrective or dis¬ 
ciplinary action. 

(c) The President has stated the basic 
philosophy of conduct for those who 
carry out the public business: 

Where government is baaed on the con¬ 
sent of the governed, every citizen l* entitled 
to havo complete confidence in the Integrity 
of hts government. Each individual officer, 
employee, or advlxer of government muAt 
help to earn and must honor that trust by 
hie own integrity and conduct In all official 
actions. 

Personnel of the Department are ex¬ 
pected to adhere to the President’s mes¬ 
sage and to standards of conduct that 
will reflect credit on the Government. 

§ 99.735-3 Definition*. 

Unless the context requires otherwise, 
the following definitions apply in this 
part: 

“Department” means the Department 
of Transportation, including the Office of 
the Secretary, nonappnoprlated fund ac¬ 
tivities, and the following operating 
administrations: 

(a) The UB. Coast Guard. 

(b) The Federal Aviation Administra¬ 
tion. 

(c) The Federal Highway Administra¬ 
tion. 


(d) The Federal Railroad Adminis¬ 
tration. 

(e> The St. Lawrence Seaway Devel¬ 
opment Oorporatlon. 

(f) The Urban Mass Transportation 
Administration. 

(g) The National Highway Traffic 
Safety Administration. 

(h) The Materials Transportation 
Bureau. 

“Employee” means an officer or em¬ 
ployee of the Department and an active 
duty officer or enlisted member of the 
Coast Guard, but does not include any 
special Government employee. 

“Includes” means “Includes but Is not 
limited to.” 

“May” is used in a permissive sense to 
state authority or permission to do the 
act prescribed. 

“Secretary” means the Secretary of 
Transportation or any person to whom 
he has delegated his authority in the 
matter concerned. 

“Shall” is used In an imperative sense. 

“Special Government employee” Is “a 
Special Government Employee” of the 
Department as defined in section 202 of 
Title 18. United States Code, which in¬ 
cludes. but is not limited to ”• • • an of¬ 
ficer or employee of the executive branch 
of the United States Government, of any 
independent agency of the United 
States • • • who is retained, designated, 
appointed, or employed to perform, with 
or without compensation, for not to ex¬ 
ceed one hundred and thirty days dur¬ 
ing any period of three hundred and 
sixty-five consecutive days, temporary 
duties cither on a full-time or Intermit¬ 
tent basis, ..• • • a Reserve officer 

of the Armed Forces • • • unless other¬ 
wise an officer or employee of the United 
States, shall be classified as a special 
Government employee while on nctive 
duty solely for training,” and “a Reserve 
officer of the Armed Forces • • • who is 
serving involuntarily. • • •" 

§ 99.735-5 Applicability, 

< a> This part applies to the following: 

(1) Each Employee of the Department. 

(2) Each special Government employ¬ 
ee of the Department. 

(3) Each civilian employee or member 
of an armed force who is detailed to the 
Department. 

Subpart B —Ethical and Other Conduct and 
Responsibilities of Employees 

§ 99.735-7 General. 

(a) Each employee shall avoid any 
action, whether or not specifically pro¬ 
hibited by this part, which might result 
In or create the appearance of: 

(1) Using public office for private gain: 

(2) Giving preferential treatment to 
any person; 

(3) Impeding Government efficiency or 
economy; 

(4) Dosing complete independence or 
impartiality; 

(5) Making a Government decision 
outside of official channels for not In 
accordance with applicable published 
procedures or statutory requirements; 
or 
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(6) Affecting adversely the confidence 
of the public in the Integrity of the Gov¬ 
ernment* 

<b> Employees shall not engage In 
criminal, dishonest, infamous, immoral, 
or notoriously disgraceful conduct, or 
any conduct prejudicial to the Govern¬ 
ment. 

§ W.73.>-9 Gifts entertainment, fa*or». 
employment mid reimbursement nf 
expenses* 

(a) Except as provided in paragraphs 
<b) through le) of this section an em¬ 
ployee shall not solicit, or accept, directly 
or Indirectly, any gift, gratuity, favor, 
entertainment, food, lodging, loan, or 
other thing of monetary value, from a 
person or employer of a person who: 

(1) Has, or is seeking to obtain con¬ 
tractual or other business or financial 
relationships with the Department; 

<2> Conducts operations or activities 
that arc regulated by the Department, or 

(3) Has interests which may be sub¬ 
stantially affected by the performance or 
nonperformance of that employee's offi¬ 
cial duties. 

<b) Notwithstanding paragraph 1 a) of 
this section, an employee may : 

(1) Accept a gift, gratuity, favor, en¬ 
tertainment, loan, or other thing of value 
when the circumstances make it clear 
that an obvious family relationship 
rather than the business of the persons 
concerned is the motivating factor: 

(2) Accept food or refreshment of nom¬ 
inal value on Infrequent occasions in the 
ordinary course of a luncheon or dinner 
meeting or other meeting, or on an In¬ 
spection tour if the employee is properly 
in attendance and there is not a reason¬ 
able opportunity to pay; 

(3) Accept a loan from a bonk or other 
financial institution on customary terms 
to finance proper and usual activities of 
the employee such as a home mortgage 
loon: or 

(4) Accept unsolicited advertising or 
promotional material such as pens, pen¬ 
cils, note pads, calendars, or other items 
of nominal intrinsic value. 

(c) In seeking employment with an 
organization described in paragraph <a) 
(1), (2) and (3) of this section, an em¬ 
ployee must be aware of the great poten¬ 
tial for the appearance of a conflict of 
interest, and Federal law which prohibits 
certain kinds of employment. Accord¬ 
ingly. in soliciting employment an em¬ 
ployee shall not: 

(1) Solicit such employment if ac¬ 
ceptance thereof would cause a violation 
of section 207 or 208 of title 18 of the 
US. Code; 

(2) Permit the prospect of employment 
otherwise permitted by these regulations 
to influence the performance or nonper¬ 
formance of his or her duties; 

<3) Communicate or use information 
of particular Interest to the prospective 
employer even if such information is 
available to the public generally; or 

<4> Indicate, directly or indirectly, 
that he or she would be able to offer in¬ 
formation or special relationships with 
officials of the Department. 
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<d> An employee shall not solicit a 
contribution from another employee for 
a gift to an official superior, make a do¬ 
nation as a gift to an official superior, or 
accept a gift from an employee receiving 
less pay than himself. An employee who 
violates this paragraph shall be removed 
from Government service in accordance 
with 5 U.8.C. 7351. However, this para¬ 
graph does not prohibit a voluntary gift 
of nominal value or the solicitation or 
making of a voluntary donation In a 
nominal amount to a gift made on a spe¬ 
cial occasion such as marriage, illness, 
resignation, retirement, or transfer. 

(e> An employee shall not accept a 
gift, present, decoration, medal, badge or 
other emblem from a foreign govern¬ 
ment or from an agent acting on behalf 
of a foreign government; however, this 
section does not prohibit an employee 
from either (1) accepting and retaining 
a gift of nominal value given as a souve¬ 
nir or mark of courtesy, or (2) accepting 
of a gift of more than nominal value 
when it appears that to refuse such gift 
would cause embarrassment, or offense, 
or adversely affect the foreign relations 
of the United States, provided that such 
gift is accepted on behalf of the United 
States and shall be reported to the De¬ 
partment Counselor in writing and used 
or disposed of as the property of the 
United States. This subsection is adopted 
pursuant to Article I, Section 9 of the 
United States Constitution and section 
7342 of Title 5 of the U S. Code. 

(f) Except os provided in 5 U.S.C. 
4411, an employee shall not accept re¬ 
imbursement from a non-Federal source 
for expenses Incurred in connection with 
travel or official business. 

(g) The Department may accept re¬ 
imbursement for an employee’s expenses 
incurred in connection with travel on 
official business except where the accept¬ 
ance of reimbursement by the employee 
would constitute a conflict or apparent 
conflict of interest 

<h) An employee shall not accept re¬ 
imbursement from any private source for 
expenses incurred In connection with 
voluntary travel by the employees on 
their own time to the extent that such 
reimbursement exceeds ordinary and 
reasonable transportation and subsist¬ 
ence costs or otherwise constitutes a con¬ 
flict or apparent conflict of interest. 

§ 99.733—11 Outride employment mid 
oilier arlii ilie*. 

»a> An employee shall not engage in 
any outside employment or other out¬ 
side activity w‘hieh is not compatible 
with the full and proper discharge of 
the duties and responsibilities of the em¬ 
ployee’s Government employment. In¬ 
compatible activities Include: 

(1) Acceptance of a fee. compensa¬ 
tion. gift, payment of expenses, or any 
other thing of monetary value in cir¬ 
cumstances in which acceptance may 
result In, or create the appearance of. 
a conflict of interest; and 

<2) Outside employment which tends 
to impair his mental or physical capac¬ 
ity’ to perform his Government duties 


and responsibilities in an acceptable 
manner. 

(b) An employee shall not receive any 
salary or anything of monetary value 
from a private source as compensation 
for his services to the Government <18 
UJS.C. 209). 

<c> Although employees are encour¬ 
aged to engage in teaching, lecturing 
and writing that is not prohibited by law. 
Executive Order 11232, Civil Sendee 
Commission regulations or this part, an 
employees shall not engage in such ac¬ 
tivities under circumstances: 

<1) Which might result in a conflict 
or apparent conflict of interest; 

<2) Which depend on information or 
official data obtained as a result of gov¬ 
ernment employment, except when the 
information has been made available to 
the general public, or when an appro¬ 
priately’ designated official gives written 
authorization for use of nonpubllc infor¬ 
mation following a determination that 
the basis for the use Is in the public 
interest: or 

<3) Which tend to Impair the employ¬ 
ee's mental or pliyslcal capacity to per¬ 
form government duties and responsibil¬ 
ities in an acceptable manner. 

(d) Honoraria. (1) A Presidential ap¬ 
pointee covered by 8ection 401(a) of 
Executive Order 11322 shall not receive 
compensation or anything of monetary 
value for any consultation, lecture, dis¬ 
cussion, writing, or appearance the sub¬ 
ject matter of which is devoted substan¬ 
tially to the responsibilities, programs, or 
operations of Die Department, or which 
draws substantially on official data or 
ideas which have not become public 
information. 

(2) Any employee, other than those 
described in paragraph (d)(1) of this 
section, may receive compensation or 
other tiling of monetary value for any 
lecture, discussion, writing or appearance 
the subject matter of which Is devoted 
to the responsibilities, programs or op¬ 
erations of the Department, or which 
draws on official data or ideas of the De¬ 
partment. provided that any such em¬ 
ployee shall disclose to the General 
Counsel of the Department within five 
business days following the event, the 
source, amount or value and data of re¬ 
ceipt of all compensation or other thing 
of monetary value. All disclosures under 
this section shall be subject to public 
inspection and availability. 

(e) If an activity permissible under 
paragraph <c) or (d» of this section is 
to be undertaken as official duty, ex¬ 
penses will be borne by the Department, 
and the employee shall not accept com¬ 
pensation or allow his or her expenses to 
be paid by the person or group under 
whose auspices the activity is being per¬ 
formed. If it is determined that an ac¬ 
tivity under paragraph (c) or (d) (2) Is 
to be undertaken In a private capacity, 
the employee may not use duty hours or 
Government property including equip¬ 
ment and supplies, for that purpose, but 
may accept compensation, and may sub¬ 
ject to | 99.735-17<b), use his or her offi- 
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rial title only If It is made clear that he 
or she does not represent the Depart¬ 
ment. 

<f> lReserved 1 

<g) This section does not preclude an 
employee from: 

<1> Participation in the activities of 
National or State political parties not 
proscribed by law (5 U.S.C. 7321-7327). 

12 • Participation in the affairs of. or 
stance of an award given or to be 
given on a regular basis for. a meritorious 
public contribution or achievement given 
by a charitable, religious, professional, 
social, fraternal, nonprofit educational, 
recreational, public sendee, or civil orga¬ 
nization; or 

<3> Outside employment that is not 
otherwise prohibited. 

§ 99.735-13 Financial inJrrHs 

(a) An employee shall not have a di¬ 
rect or indirect financial Interest that 
conflicts or appears to conflict with his 
Government duties and responsibilities. 
In any case in which such a question of 
financial Interest arises the procedures 
fret forth in 9 99.735-15 shall be followed. 

<b) An employee shall not engage in. 
directly or indirectly, a financial trans¬ 
action as a result of. or relying primarily 
on, information obtained through his 
Government employment if that infor¬ 
mation has not been made available to 
the general public. 

(c) This section does not preclude an 
employee from having a financial Inter¬ 
ests or engaging in financial transactions 
to the same extent as a private citizen 
not employed by the Government as long 
as it is not prohibited by law. Executive 
Order 11222, or this part. 

<d) Ail employees, whether or not sub¬ 
ject to the disclosure requirements of 
Appendix C. shall promptly report within 
ten days of such events, all transactions 
Involving real or personal property in 
which the employee has an interest and 
tn which the Department is a buyer, 
seller, lessee, lessor or otherwise acquires 
or divests itself of an interest in such 
property. 

8 99.735-13 DUqiiJilifiratioit arUiiig 
from private* financial intern*!*. 

ta) Section 208 of title 18. United 
States Code, provides criminal penalties 
for any employee who participates per¬ 
sonally and substantially, as a Govern¬ 
ment employee in certain matters in 
which, to the employee’s knowledge, the 
employee, the employee’s spouse, minor 
children, or certain other persons, have a 
financial interest. In administering this 
section and implementing section 208 of 
title 18. policies set forth in 9 99.735-13 
are controlling. For exemptions from 
section 208. see paragraphs (i> and (J> 
of this section. 

(b> The kinds of participation covered 
by section 208 Include but are not lim¬ 
ited to. any decision, approval, disap¬ 
proval, recommendation, investigation or 
furnishing of advice, in any proceeding, 
application, request for ruling or oilier 
determination, contract, claim contro¬ 
versy. charge, accusation, or other par¬ 
ticular matter. Section 208 of title 18 
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United States Code applies to these mat¬ 
ters when a financial interest therein is 
possessed by the participating employee, 
his spouse, minor child, or partner, or by 
an organization in which the employee is 
serving as an officer, director, trustee, 
partner or employee, or by any person or 
organization with which the employee Is 
negotiating or has arrangements con¬ 
cerning prospective employment, 

<c) The words "other particular mat¬ 
ter" in the first sentence of paragraph 
<b» of this section refer to matters in 
which the employee concerned reason¬ 
ably may anticipate that participation or 
advice may have or may appear to have 
a direct or predictable effect on the fi¬ 
nancial interest referred to in the sec¬ 
ond sentence of paragraph (b) of this 
section. While not restricted to matters 
involving a specific party or parties, the 
words "other particular matter" do not. 
normally include rulemaking, the formu¬ 
lation of general policy or standards, or 
similar matters of broad scope and gen¬ 
eral applicability. 

(d) Before an employee may partici¬ 
pate in a matter to which he or she 
knows, or should reasonably know, sec¬ 
tion 208 applies, he or she must either 
cause the financial Interest Involved to 
be divested or request a determination 
of the propriety of participation in such 
matter by informing in writing the offi¬ 
cial for his or her appointment of the na¬ 
ture and circumstances of the matter 
and the financial interest involved. 

(e) After examining the Information 
submitted, the said appointing official 
shall: 

(1) Cause the employee to be relieved 
from participation In the matter and 
reassign it to another employee who is 
not subordinate to the relieved employee; 
or 

(2) Approve the employee’s participa¬ 
tion upon determining in w riting (a copy 
of which shall be placed in the employ¬ 
ee’s personnel file) that the Interest (or 
the participation] involved is not so sub¬ 
stantial as to be likely to affect the in¬ 
tegrity of the services the Government 
may expect from the employee thereby 
making section 208 inapplicable to the 
matter; or 

(3) Recommend the reassignment of 
the employee; or 

(4) If none of these alternatives is 
feasible, direct the employee to cause the 
financial Interest to be divested so that 
it no longer comes within the scope of 
tills section. 

<f> In any case in which a responsible 
official has reason to believe that an em¬ 
ployee may have an interest that would 
be disqualifying under this section, said 
responsible official shall discuss the mat¬ 
ter with the employee. If it is found that 
the interest exists, he may take any of 
the actions stated in paragraph (e» of 
this section. 

<g> A holding in a trust whose terms 
direct the trustee to manage solely in 
accord with his own Judgment and not 
to disclose to the beneficiary, in any 
manner, the specific dealings and hold¬ 
ings (a so-called "blind trust") may be 
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exempted from the prohibitions of this 
section, when an employee or a member 
of the employee’s household is the bene¬ 
ficiary. upon a finding by the General 
Counsel of the Department that the em¬ 
ployee is In fact unaware or Ls unable 
to determine what interests are held in 
the trust. Thus, a "blind trust" consist¬ 
ing of an interest in only one company 
or industry will not be exempted if the 
employee could reasonably be expected 
to assume that the trustee has not di¬ 
vested the trust of that interest 

(hi Exemptions. Information con¬ 
cerning categories of financial interests 
which arc exempted from the prohibi¬ 
tions of section 208<a> of title 18. United 
States Code, as being too remote or too 
inconsequential to affect the integrity 
of an employee’s interest in a matter, 
arc set forth In Appendix A. 

g 99.733—17 IVc of Govertimrnt prop¬ 
erty or official titlr. 

(a) An employee shall not. directly or 
indirectly, use or allow the use of Gov¬ 
ernment property of any kind, includ¬ 
ing property leased to the Government, 
for other than an officially approved 
activity. Each employee has a positive 
duty to protect and conserve Govern¬ 
ment property, including ail equipment, 
supplies, and other property. 

(b) An employee shall not directly or 
Indirectly, use or allow the use of his or 
her title or position in connection with 
any commercial enterprise or in endors¬ 
ing any commercial product or service. 

§ 99.735—19 MIhum* of information. 

Except as provided In f 99.735-11(d) 
an employee shall not for the purpose of 
furthering a private interest, directly 
or indirectly, use or allow* the use of of¬ 
ficial information obtained through or 
in connection with Government employ¬ 
ment. if that information has not been 
made available to the general public. 

§ 99.733-21 ^tclrbtrdnr**. 

Each employee shall pay all Just finan¬ 
cial obligations in a proper and timely 
manner. For the purposes of this section 
"Just financial obligations" means those 
imposed by law* such as Federal, State, or 
local taxes or those that are recognized 
as such by the employee or reduced to a 
Judgment by a court. "In a proper and 
timely manner" means in a manner 
which, considering all circumstances, will 
not reflect adversely on the Government 
as employer. The Department will not 
determine the validity or amount of a 
disputed debt and will not act to collect 
such debts, except as provided in the 
Federal Wage Garnishment Law* 42 
UJ3.C. 659. 

g 99.733—23 (.ambling, belting, or lot¬ 
teries* 

An employee shall not. while on Gov¬ 
ernment owned or leased property, or 
while on duty for the Government, par¬ 
ticipate in any gambling activity, includ¬ 
ing the operation of a gambling device, 
in conducting a loiter)* or pool, in a game 
for money or property, or in buying or 
selling a numbers slip or ticket. However, 
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this section docs not prevent an employee 
from engaging in activities: 

(a) Necessitated by hla law enforce¬ 
ment duties: or 

<b) Under section 3 of Executive Order 
10927. related to fund raising activities 
for national voluntary agencies, or simi¬ 
lar activities approved by the Depart¬ 
ment. Employees are reminded that Il¬ 
legal gambling is prohibited by the pro¬ 
visions of f 99.735-7 «b>. supra. 

§ 99.73S-35 M»**crllnnrou* rtitlulorj f»ro~ 
% itlon*. 

It shall be the duty of each employee to 
become Acquainted with the laws which 
relate to ethical and other conduct as an 
employee of the Department and of the 
Government. The attention of employees 
is specifically directed to the statutory 
provisions relating to employee conduct 
set forth in Appendix B. 

Subpart C—Statements of Employment 
and Financial Interest 

H 99.733—31 Employer* required to -ub* 
mil statement. 

la) Unless required to report to the 
Chairman of the Civil Service Commis¬ 
sion under section 401 <a> of Executive 
Order 11222. each of the following em¬ 
ployees 6hftll submit a statement of em¬ 
ployment and financial interest on a 
form provided by the Department: 

U) Each employee paid at a level based 
on the Executive schedule tn subchapter 
n of Chapter 53 of title 5, United States 
Code; 

(21 Each employee classified at GS-13 
or above, under section 5332 of Title 5. 
United States Code or a comparable pay 
level under another authority, or in mil¬ 
itary pay grade 0-5 or above, who is in a 
position identified in Appendix C as a 
position the Incumbent of which is re¬ 
sponsible for making a Government de¬ 
cision or taking a Government action in 
regard to: 

(1) Contracting or procurement: 

<ii) Administering or monitoring 
grants or subsidies. 

(ill) Regulating or auditing private or 
other non-Federal enterprise; or 

(iv) Other activities where the decision 
or action has an economic impact on the 
interests of a non-Federiti enterprise; 

(3) Each employee classified at GS-13 
or above under section 5332 of Title 5. 
United States Code or a comparable pay 
level under another authority, or in mil¬ 
itary pay grade 0-5 or above, who is in a 
position identified in Appendix C as hav¬ 
ing duties and mpon&ibilUes which re¬ 
quire the incumbent to report employ¬ 
ment and financial interests in order to 
avoid Involvement in a possible conflict- 
of-interest situation and carry out the 
purpose of Title 18, Executive Order 
11222 . and this port; and 

14) Each employee classified below 
GS-13 under section 5332 of Title 5, 
United States Code or at a comparable 
pay level under another authority, or in 
a military pay grade below 0-5. who is 
in a position which otherwise meets the 
criteria In paragraphs <a><2 * or (3) of 
this section, on the basis that the inclu¬ 
sion has been specifically justified In 
writing to the Civil Service Commission 
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that such inclusion is essential to protect 
the integrity of the Government and 
avoid employee Involvement in a possible 
conflict-of-interest situation. 

(b) The Assistant Secretary for Ad¬ 
ministration and the head of each oper¬ 
ating administration shall ensure that 
the portion of Appendix C enumerating 
positions within their respective Jurisdic¬ 
tions Is current, accurate and that the 
Incumbents of those positions enumer¬ 
ated file their financial interest state¬ 
ments with the appropriate official. To 
discharge their responsibilities under 
this paragraph, the Assistant Secretary 
for Administration and the head of each 
operating administration shall, as nec¬ 
essary. amend the portion of Appendix 
C concerning positions within their juris¬ 
diction. obtain necessary clearance from 
the Civil Service Commission for posi¬ 
tions at GS-12 and below and publish 
such amendments in the Federal Rec- 
istw. At the time of such publication In 
the Federal Register, a copy of all such 
amendments shall be transmitted to the 
General Counsel. 

<c> Any employee In a position which 
meets the criteria in paragraph (a) <2> 
of this section may be excluded from the 
reporting requirements o( this section 
whenever the Secretary, his designee, or 
the head of an operating administration 
or his designee, as appropriate, deter¬ 
mines in writing that the duties of the 
position are at such a level of responsi¬ 
bility that the submission of a statement 
is not necessary because of the degree of 
supervision and review or the remote or 
Inconsequential effect on the integrity of 
the Government. 

id) Information concerning financial 
interests which have been exempted un¬ 
der Appendix A from the prohibitions of 
section 208»a) of Title 18. United States 
Code, shall nevertheless be included in 
the statement required by this section. 

§ 99.733—33 Tint* and pl»rr for rabnii*. 
•ion of employer Milrmmts. 

<a> Each employee who is subject to 
the reporting requirements of 8 99.735-31 
shall submit an employment and finan¬ 
cial interest statement not later than: 

U> Forty-five days after the effective 
date of this part, if employed by the De¬ 
partment on or before that date; or 

(2) Thirty days after entering on duty, 
but not earlier than thirty days after the 
effective date of this part. If appointed 
after that effective date. 

13) Thirty days after the occurrence of 
any event, transaction or any other thing 
which obligates an employee not other¬ 
wise required to submit a statement, to 
file such statement, but not earlier than 
thirty days after the effective date of 
this part. 

<b» Each employee who is subject to 
the reporting requirements of f 99.735-31 
shall submit employment and financial 
interest statements, including supple¬ 
ments thereto, as follows: 

(1) Heads of operating administra¬ 
tions and employees of the Office of the 
Secretary shall submit their statements 
to the Department Counselor for review. 

(2) Other employees shall submit their 
statement to an official designated by the 
head of their administration for review. 


The official designated must be at a level 
of administration to which a Deputy 
Counselor has been assigned and higher 
in the chain of authority than tho em¬ 
ployee whose statement is to be reviewed 

§ 99.733—33 >u|»i>lrn»cnt*ry ttatctncnl*. 

(a) Each employee required to file a 
statement shall, not later than July 31 
of each year, file a supplementary state¬ 
ment. showing, as of June 30 of that 
year, any change in. or addition to. the 
information contained in his statement 
of employment and financial Interest, 
and call attention to any information 
previously unreported that may present 
a conflict because of different job func¬ 
tions. If no change or addition occurs, a 
negative report is to be filed stating that 
there have been no changes or additions 
In addition all supplementary state¬ 
ments filed under this section shall con¬ 
tain a record of any changes which oc¬ 
curred at any time during the year for 
which the report is filed. Notwithstand¬ 
ing the filing of the annual statement 
required by tills section, each employe*, 
shall at all times avoid acquiring any 
financial interest that could result, or 
taking any action that would result, in u 
violation of the conflict-of-interest pro¬ 
visions of section 208 of Title 18. United 
States Code, or subpart B of this part. 

tbi The head of each operating ad¬ 
ministration and the Assistant Secretary 
for Administration shall notify employee* 
within their respective jurisdictions of 
the requirement to file a supplementary 
statement by July 31 of each year. How¬ 
ever. no employee shall be relieved of 
the responsibility to Ale a timely supple¬ 
mentary statement on the ground of his 
failure to receive individual notification 

§ 99.733—37 Inter***! of employe*** re?*- 

tires. 

Any interest of a spouse, minor child, 
or other relative who is a resident of the 
employee** household) la considered to 
be an interest of the employee. 

§ 99.733-39 Information not kno*n b« 

employee* 

If any information required to be in¬ 
cluded on a statement of employment 
and financial interest or a supplemen¬ 
tary statement, including any holding 
placed in trust, is not known to the em¬ 
ployee but is known to another person 
tsuch as a trustee), the employee shall 
request that person to submit the infor¬ 
mation on his or her behalf. 

§ 99.733—11 Information not required. 

This subpart does not require an em¬ 
ployee to submit on a statement of em¬ 
ployment and financial interest or sup¬ 
plementary statement any information 
relating to said employee's connection 
with, or interest in. a professional so¬ 
ciety. or a charitable, religious, social 
fraternal, recreational, public service 
civic, or political organisation, or a sim¬ 
ilar organization not conducted as a 
business enterprise. Ftor the purposes ol 
this section, educational and other in¬ 
stitutions doing research and develop¬ 
ment or related work involving grants of 
money from or contracts with the Gov¬ 
ernment: are considered to be “business 
enterprises" and are required to be In- 
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eluded In the employee’s statement of 
employment and financial interest. 

§ 99.735—43 Confidentiality of em¬ 
ployee’s ftUtrnicnt. 

(a) Information provided in each 
statement of employment and financial 
interest and each supplementary state¬ 
ment shall be held in confidence. The 
reviewing officials, counselor, deputy 
counselors, and others who receive state¬ 
ments shall be responsible for maintain¬ 
ing them in confidence and shall not 
allow access to. or allow information to 
be disclosed from a statement except to 
carry out the purposes of this part. In¬ 
formation may not be disclosed to any 
person outside the Department, except 
an the Civil Service Commission or the 
Secretary moy determine for good cause 
shown. 

(b) Each statement of employment 
and financial interest and each supple¬ 
mentary statement shall be maintained 
in a separate file by the office or operat¬ 
ing administration concerned, in accord¬ 
ance with the Privacy Act of 1974 (Pub. 
Ik 93-579; 5 U.S.C. 552a(e)(il>> and 
guidelines Issued thereunder. 

§ 99.733—43 KITert of emplmrv »tnlc- 
menu on other requirement*. 

Statements of employment and finan¬ 
cial interest and supplementary state¬ 
ments required of employees and special 
Government employees are In addition 
to. and arc not a substitute for or in der¬ 
ogation of. any similar requirements im¬ 
posed by law. order, or regulation. The 
rnbmlssion of a statement of supplemen¬ 
tary statement by an employee or special 
Government employee does not permit 
said employee or any other person to 
participate in a matter in which that em¬ 
ployee’s or the other person's participa¬ 
tion is prohibited by law. order, or regu¬ 
lation. 

Subpart D—Ethical and Other Conduct and 

Responsibilities of Special Government 

Employees 

§99.735—51 I’m* of Covcrnnirnl Em¬ 
ployment. 

A special Government employee may 
not use Government employment for a 
purpose which is. or gives the appear¬ 
ance of being, motivated by the desire for 
private gain for said employee or an¬ 
other person, particularly one with 
whom there Is a marital, family, business, 
or financial tie. 

§ 99.733—33 I’m* of in»idc information. 

A special Government employee shall 
not use inside information obtained as 
a result of Oovemment employment for 
private gain for self or another person, 
whether by direct personal action or by 
counsel recommendation, or suggestion 
to another i>crson. particularly one with 
whom there is a marital, family, busi¬ 
ness, or financial tie. However, this sec¬ 
tion does not prevent a special Govern¬ 
ment employee from using inside Infor¬ 
mation for the purpose of teaching, lec¬ 
turing. or writing if an appropriately 
designated official authorizes in writing, 
the use of such information upon a de¬ 
termination that any such use is In the 
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public Interest. For the purposes of this 
section, "inside information" means in¬ 
formation obtained under Government 
authority which has not become a part 
of the body of public Information. 

§ 99.733—55 Coercion. 

A special Government employee shall 
not use his Government employment to 
coerce, or give the appearance of co¬ 
ercing. a person to provide financial 
benefit to himself or another person, 
particularly one with whom there is a 
marital, family, business, or financial 
tie. 

§ 99,735—37 Gifu. en1«*rl«itimrnl, and 

favor*. 

(a) Except os provided in paragraph 
(b) of this section, a special Govern¬ 
ment employee shall not while employed 
by the Department receive or solicit 
from any person having business with 
the Department anything of value as a 
gift, gratuity, loan, entertainment, or 
favor for self or another person, partic¬ 
ularly one with whom there li a marital, 
family, business, or financial tie. 

(b) The exceptions authorized for em¬ 
ployees under $ 99.735- 9 shall also apply 
to special Government employees. 

§ 99.733—39 MUcclInnrou* •tntulary 
pro v Lion*. 

(a) Each special Government em¬ 
ployee shall become acquainted with the 
statutes referred to in $99,735-25 that 
relate to conduct as a special Govern¬ 
ment employee of the Department. Ap¬ 
pendix D of this part explains the effect 
of the conflict of Interest statutes on 
special Government employees. The De¬ 
partment follow's the guidelines set forth 
In Appendix D of this part for obtaining 
and using the services of special Gov¬ 
ernment employees. 

$99,735-41 Specific regulation* for 

•per la I Govern nven t employee*. 

<a) Each special Government em¬ 
ployee. employed as an expert or con¬ 
sultant. shall submit a statement of em¬ 
ployment and financial Interest, on a 
form provided by the Department. In the 
manner prescribed in $ 99.735-33 <b) and 
99.735-35 no later than at the time of 
employment. 

(b) Each special Government em¬ 
ployee not employed as an expert or con¬ 
sultant shall submit a statement of em¬ 
ployment and financial Interest on n 
form provided by the Deportment, as 
provided in paragraph (a) of this sec¬ 
tion. unless an appropriate waiver is Is¬ 
sued in writing by the office or operating 
administration in which he or she is 
employed based upon a finding that the 
duties of such position arc of such a 
nature and at such a level of responsibil¬ 
ity that the submission of a statement 
by the special Government employee is 
not necessary to protect the integrity of 
the Government. 

(cl For the purposes of this section, 
the words "consultant” and "expert” 
have the meaning given to them by 
chapter 304 of the Federal Personnel 
Manual but do not Include; 
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CD A physician, dentist, or allied 
medical specialist whose services are 
procured to provide care and service to 
patients; or 

(2> A veterinarian whose services are 
procured to provide care and service to 
animals. 

(d> Each special Government em¬ 
ployee shall keep his statement current 
throughout his employment by the De¬ 
partment by submitting supplementary 
statements within five days after a 
change required to be reported occurs. 

(e) Each statement of employment 
and financial Interest and each supple¬ 
mentary statement of a special Govern¬ 
ment employee shall be held In con¬ 
fidence and maintained in the same 
manner as prescribed for statements 
submitted by employees. 

Subpart E—Counseling; Interpretation; 

Review of Statements; Remedial Actions 

§ 99.733—71 IntrrprcUtion and advisory 
•rrvicr. 

(a> The General Counsel of the De¬ 
partment shall act as the Department 
ethics Counselor and serve as the De¬ 
partment’s designee to the Civil Service 
Commission on matters covered by this 
part and part 735 of Chapter I of Title 
5 of the Code of Federal Regulations. 
The Department Counselor shall be re¬ 
sponsible for coordinating the Depart¬ 
ment's counseling services provided 
under paragraph (b> of this section, for 
assuring that counseling and Interpreta¬ 
tions on questions of conflicts of Interest 
and other matters covered by this part 
and part 735 of Chapter I of Title 5, 
Code of Federal Regulations are avail¬ 
able to the deputy counselors designated 
in paragraph (b) of this section and 
may exercise the authority of the Sec¬ 
retary in any matter covered by this 
part, 

(b) The following are designated as 
deputy counselors for the purpose of pro¬ 
viding authoritative counseling and in¬ 
terpretations to employees and special 
Government employees who require ad¬ 
vice and guidance on questions of con¬ 
flicts of interest or any other matters of 
legal Import covered by this part: 

(1) The Assistant General Counsel for 
Operations and Legal Counsel, Office of 
the General Counsel. 

(2) The chief legal officer of each op¬ 
erating administration of the Depart¬ 
ment, and his designees. 

(c) Counseling on other ethical mat¬ 
ters covered by this part will be provided 
by personnel specifically designated by 
the Assistant Secretary for Administra¬ 
tion for employees in the Office of the 
Secretary, and by the head of the oper¬ 
ating administration concerned for em¬ 
ployees of that administration. 

<d> The Assistant Secretary for Ad¬ 
ministration shall ensure that each em¬ 
ployee and special Government employee 
is furnished a copy, and a clear and com¬ 
prehensive summary, of these regula¬ 
tions within thirty days after approval 
of this part and within thirty days after 
approval of any pmendments thereto. He 
shall also ensure that sufficient quanti¬ 
ties are available to furnish each new 
employee and special Oovemment cm- 
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ployee a copy at the time of his or her 
entrance on duty. 

§ 99.735—73 Rcviru of statement*. 

(a) Each statement of employment 
and financial Interest submitted under 
this part shall be promptly reviewed by 
the official authorized to receive that 
statement 

(b) Procedures governing the review 
of statements of employment and fi¬ 
nancial Interest established by the office 
or operating administration concerned 
shall provide that: 

<1) Whenever the review discloses an 
actual, apparent or alleged conflict of 
interests, the employee concerned shall 
be provided an opportunity to explain. 

(2) If the actual, apparent or alleged 
conflict is not resolved on review by the 
explanation made by the employee con¬ 
cerned. the Information pertaining to the 
matter shall be submitted to the head 
of the operating administration con¬ 
cerned or to the Secretary, in the case of 
any employee of the Office of the Secre¬ 
tary. 

(3> The resolution of a conflict or ap¬ 
parent conflict of Interest either on re¬ 
view or after submittal under paragraph 
(b) (2) of this section shall be effected 
promptly so that the conflict of or ap¬ 
pearance of conflict Is ended. The res¬ 
olution of the conflict or annearance of 
conflict may be accomplished by one or 
more means. Including any means listed 
in paragraph <bl of f 99735-75. The res¬ 
olution, whether bv disciplinary action 
or otherwise, will be effected Sn accord¬ 
ance with applicable laws. Executive Or¬ 
ders. and regulations. 

(c> After review of a statement of em¬ 
ployment and financial interest has been 
completed, the reviewing official shall en¬ 
sure that It Is AIM and protected from 
disclosure os required by 8 99.735-43. 

§ 99.735-75 Remedial action*. 

(a> A violation of tills part by an em¬ 
ployee or special Government employee, 
in addition to any other penalty pre¬ 
scribed by law. may be cause for ap¬ 
propriate disciplinary action by the De- 
par taken t. 

<b> If. after consideration of the ex¬ 
planation provided by the employee or 
special Government employee concerned 
under 8 99.735-73, It is determined that 
remedial action Is required, immediate 
action shall be taken to end the conflict 
or appearance of conflict of interest. Re¬ 
medial action may include: 

(1) Divestment by the employee or 
special Government employee of the con¬ 
flicting Interest; 

(2) Disqualification for a particular 
assignment; 

(3) Changes in assigned duties: or 

<4> Disciplinary action. 

Remedial action, including disciplinary 
action where appropriate, shall be taken 
in accordance with applicable laws. Ex¬ 
ecutive Orders, and regulations after 
consultation with the Department Coun¬ 
selor. When remedial action is completed, 
the person taking that action shall in¬ 
form the Deportment Counselor, or dep¬ 
uty counselor, as appropriate. 
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S 99.735-77 Appeal*. 

<a> Any employee who believes that 
his or her position has been improperly 
included as one requiring the submission 
of a statement of employment and finan¬ 
cial interest is entitled to have that In¬ 
clusion reviewed under the employee 
grievance procedures applicable to the 
part of the Department In which em¬ 
ployed. 

<b> An employee has the right to ap¬ 
peal a determination requiring reme¬ 
dial or disciplinary action under this 
part. Such appeal shall be initiated in 
writing within ten days. Original deter¬ 
minations of the deputy counselors, or 
their designees, and the Assistant Secre¬ 
tary for Administration shall be 
appealed to the Departmental Ethics 
Counselor whose decision shall be final. 
Original determinations of the Depart¬ 
mental Ethics Counselor shall be ap¬ 
pealed to the Secretary whose decision 
shall be final. 

Subpsrt F—Responsibilities of tho Gov¬ 
ernment Empioyee and Special Govern¬ 
ment Employee Following Departure 
From Government Service 

§ 99.735—81 Post-employment iluiir* 
un<l roiHinxihilitim. 

The duties and obligations of a Gov¬ 
ernment employee tor a special Gov¬ 
ernment employee) do not end when 
government service terminates by re¬ 
tirement, resignation, or for any other 
reason. In fact the U.S. Code sets forth 
spcclAc criminal penalties for certain 
activities by former Government em¬ 
ployees. To summarize broadly, section 
207 of Title 18. U.6. Code, prohibits a 
former Government employee from act¬ 
ing os agent or attorney in various types 
of proceedings and matters on behalf of 
a non-Govemmcnt party when the em¬ 
ployee was involved in the subject matter 
while working for the Government. The 
duration and nature of the prohibitions 
depend in part on the depth of the em¬ 
ployee’s involvement in the matter while 
in Government service. 8ectton 208 of 
the same title relates to activities per¬ 
formed while a Government employee 
that benefit an employee's prospective 
private employer. All Government em¬ 
ployees and special Government em¬ 
ployees should become familiar with the 
provisions of the two statutory sections 
cited, which have been made a part of 
tills regulation as Appendix E. so that 
they will be aware of the restrictions 
which might affect them upon their ter¬ 
mination from the Government service. 

A me hd ix A — C a tk conns or Financial Xntee- 
i*ts EmirTiD Fmou Tire PmoinirmoN* or 
Section 208 (a) or Title IS. United States 
Code 

1. Pursuant to the Authority of section 
208(b) of Title 18, United Stan** Code, the 
following Are exempted from the prohibi¬ 
tion of section 206(a) of Title 18. United 
States Code, beceure they are too remote 
or too Inconsequential to Affect the Integ¬ 
rity of an employee* services tn any matter 
in which he may act in his governmental 
capacity: 

(1) Any holding In a widely held mutual 
fund, or regulated Investment company. 


which doe* not specialize in an industry In 
which the possibility of conflict* arise. 

(2) Continued participation In a bona fide 
pens km, retirement, group Ufe, health, or ac¬ 
cident insurance plan or other employee wel¬ 
fare or benefit plan that is maintained by « 
buffine** or nonprofit organization by whicl 
the employee was formerly employed, to tin 
extent that the employee's rights In the pla-v 
are vested and require no additional servlor- 
by him or further payments to the plan by 
the organization with respect to the servlet* 
of the employee. To the extent that the wel¬ 
fare or benefit plan is a profit sharing or 
stock bonus plan, however, this exemption 
shall not apply and the procedures prescribed 
in I 99.735-15c (c) through (e) will apply to 
the interest of that employee in the plan 

Attend ix B-MracauffioOT Statutosy Pko- 
visions Relating to Employee Conduct 

The following u a list of statutory provi 
vions to which tho attention of each em¬ 
ployee la specifically directed by f 99.735-26 
The list does not include specific laws relating 
to ethical or other conduct In Individual sit¬ 
uations not applicable generally to the eir 
ployeca of the Department. 

(a) House Concurrent Resolution 175, 85th 
Congress, 2d session, 72 SUt in 2. the "Code 
of Ethics for Government Service.*' 

<b) Chapter 11 of title 18. United Stater 
Code, relating to bribery, graft, and conflicts 
of interest, as appropriate to the employer 
concerned. 

(c) The prohibition against lobbying wltn 
appropriated funds (18 UA.C. 1013). 

(d) The prohibitions against disloyalty and 
striking (5 U.S.C. 7311. 18 U.S.C. 1918). 

(®) The prohibitions against (1) the dis¬ 
closure of classified information <18 U.8.C 
798. 50 U.SXJ, 783); and <2) the disclosure ol 
confidential information (18 U.8.C. 1005 

(f) Ths provision relating to the habitus! 
use of intoxicants to excess <5 U8 C. 7352 1 

(g) The prohibition against the mtsuH? of 
a Government vehicle <31 U-8.C. 838(c)). 

<h) The prohibition against the misuse of 
the franking privilege <18 U8.C. 1719). 

(!) The prohibition against the use of de¬ 
ceit In on examination or personnel action 
In connection with Government employment 
<18 U.8.C. 1017). 

(J) The prohibition against fraud or folio* 
statements in a Government matter 1 18 
XJB.C 1001). 

<k) The prohibition against mutilating or 
destroying a public record <18 U.8.O. 2071) 
(l) The prohibition against counterfeit !m 
and forging transportation requests <18 
U8.C 508). 

(ml The prohibitions against (1) embez¬ 
zlement of Government money or property 
<18 U.8.C. 641); (2) failing to account for 
public money <18 U.S.C. 643); and (3) em¬ 
bezzlement of the money or property of an¬ 
other person in the possession of an employ?'* 
by reason of his employment (18 U.S.C. 65* ) 
(n) The prohibition against unauthor1r<- 
use of documents relating to cdalms from oi 
by tho Government (18 U8,C 285) . 

<o) The prohibitions against political at 
tlvities in siibchapter in of Chapter 73 of 
title 5, United States Codo and 18 U8C 
802. 603. 807. and 808. 

(p) The prohibition against an employe* 
aettng as the agent of a foreign prinetpa 1 
registered under the Foreign Agents Regis¬ 
tration Act <18 U.S.C. 219). 

(q) The prohibition against soilciting 
funds for. or giving of gifts to an official 
superior <5 U8.0. 7351). 

(r) The statutory provisions setting forth 
the prohibitions on an employee or special 
government employee after termination of 
Government service (18 U.8.C. 207. 208). 

(a) The statutory provisions in the Federal 
Flection Act (2 U.8C 4411) limiting the 
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amount of honoraria which can be accepted 
by a Federal employee. 

Arp endix C—List or Employees Rrquxsxd to 
Submit Statement or Employment and 
Financial Interest 

i. orncx or ntx bbcbbtabt or txanspostation 

.special Assistant to the Secretary 
Regional Representatives of tbo Secretary of 
Transportation 

Special Assistant to the Deputy Secretary 
'executive Assistant to the Deputy Secretary 
Special Assistant to the Deputy Under Secre¬ 
tary 

•Assistant to the Deputy Under Secretary for 
Budget and Program Review 
'Executive Secretary. 

•Deputy Executive Secretary 
•Special Assistant to Executive Secretary 
t .airman, Contract Appeals Board 
Members. Contract Appeals Board 
Director. Office of Civil Rlghta 
Deputy Director. Office of Civil Right* 

Equal Opportunity Specialist. 08-13/15 en¬ 
gaged in Contract Compliance Review 
Director, Office of Planning and Program Re¬ 
view 

Director. Office of Budget 
Director. Omce of Public Attain 
Deputy Director. Office of Budget 
•Assistant Director for Communications 
Planning and Programming 

• Assistant Director for Communication Co¬ 
ordination 

•Assistant Director for Public Information 

• Director. Office of Deepwater Ports 
•Deputy Director. Office of Deepwater Porta 
Deputy Director. Office of Planning and Pro¬ 
gram Review 

omci or tux genual, counsel 

Deputy General Counsel 
Assistant General Counsel 
Special Assistant to the General Counsel 
Special Assistant for Environmental Affairs 
Patent Counsel 

• Fhalrman. Board of Correction of Military 

Records 

•Executive Secretary. Board of Correction of 
Military Records 

OJTIOI Or THE ASSISTANT SECSCTASY TO* rOLICT. 

HUMS AND INTU NATIONAL ATT AXES 

Deputy Assistant Secretary 
•Deputy Assistant Secretary far Policy and 
ITogram Development 
•Director Management Staff 
•Special Assistant to the Assistant Secretary 
•Director, Office of Transportation Systems 
Analysis and Information 
Deputy Director. Office of Transportation Sys¬ 
tems Analrds and Information 
Deputy Director, Office of Transportation 
Systems Analysis and Information 
Director, Office of Transportation Planning 
Director. Office of Transportation Economic 
Analysis 

Deputy Director. Office of Transpotrstfton 
Economic Analysis 

•Chief, Industry and Financial Analysis 
Director. Office of International Transporta¬ 
tion Programs 

Deputy Director, Office of International 
Transportation Programs 
Chief, International Cooperation Division 
Chief. Technical Assistance Division 

• Director, Transportation Energy Policy Staff 

• Director, Air Transportation policy Staff 
•Deputy Director. Air Transportation Policy 

Staff 

•Director. Office of Transportation Regula¬ 
tory Policy 

•Chief, Regulatory Coordination Division 
•Chief. Regulatory Rates Division 
“Chief, Regulatory Analysis Division 


•New listing. 
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orrxes or tics assistant ntsrrur, 
ENVIRONMENT. SAFETY AND CONSUMES ATT AH 9 


Deputy Assistant Secretary 
•Executive Officer 
Director. Office of Safety Affairs 
Deputy Director, Office of Safety Affaire 
•Assistant Director for Pipeline Safety Policy 
•Assistant Director of Hazardous Materials 
Safety Policy 

Director. Office of Consumer Affairs 
Director. Office of Transportation Security 
Director. Office of FacUiUtlon 
•Director. Office of Environmental Affairs 

Omit Or THE ASSISTANT SECRETARY FOE 
AO M INLSmiATIO w 

Deputy Astlstont Secretary 
•Director. Office of Personnel and Training 
•Deputy Director. Office of Pernoonel and 
Training 

•Director. Office of Management Systems 
•Deputy Director. Office of Management Sys¬ 
tems / 

Director. Office of Administrative Operations 
Chief. Procurement Operations Division 
Contract Specialist. OS- 13/15 
Chief. Publishing and Graphic Division 
Printing Officer 

Director. Office of Installations and Logistics 
Deputy Director, Office of Installations and 
Logistics 

•Procurement Officer 
•Procurement Analyst. 08-13/15 
•Program Analyst 
•Supply Systems Analyst 
•Chief. Facilities Management Division 
•Policy and Programs Officer 
Deputy Director, Office of Administrative 
Operations 

Director. Office of Audits 
Deputy Director. Office of Audits 
Supervisory Auditor 
Auditor. 08-13/16 

Director. Office of Emergency Transportation 
Deputy Director. Office of Emergency Trans¬ 
portation 


omci or the assistant secretary fob 

ST STEMS DEVELOPMENT AND TECHNOLOGY 

Deputy Assistant Secretary 
Deputy Assistant Secretary for Systems En¬ 
gineering 
•Executive Officer 
Chief Scientist 

Director. Office of R A D Plans and Resources 
Director. Office of R A D Policy 
Director. Office of Systems Engineering 
•Assistant Director for Project Management 
Assistant Director for Systems Development 
Assistant Director for Telecommunications 
Director. Office of University Research 
Director, Office of Noise Abatement 

omci or tics assistant secretart rot con¬ 
gressional AND INTYSOOVESNMENTAL AFFAIRS 

•Deputy Assistant Secretary 
•Special Assistant to the Assistant Secretary 
Director. Office of Congressional Relations 
Congressional Relations Officers. OS-13/15 
Director. Office of Intergovernmental Affairs 
Intergovernmental Liaison Officer 
•Community Assistance Coordinator 

MATERIALS TRANSPORTATION BUREAU 

•Director 

Director. Office of Hazardous Material a Oper¬ 
ations 

Deputy Director. Office of Hazardous Materi¬ 
als Operations 

Director. Office of Pipeline Safety Operations 
Deputy Director. Office of Pipeline Safety 
Operations 
Administrative Officer 
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22. Federal Aviation Administration 
omci or CENTRAL AVIATION 
Assistant Administrator 
Deputy Assistant Administrator 

OFFICE OF AVIATION MEDICINE 

Federal Air Surgeon 
Deputy Federal Air Surgeon 
Chief. Aeromedlcal Applications Division 
Chief. Research Planning Branch 

OFFICE OP INTERNATIONAL AVIATION AFFAIRS 

Assistant Administrator 
Deputy Assistant Administrator 

OFFICE or AVIATION roucY 

•Director 
•Deputy Director 

•Chief. Policy Development Division 
•Chief, Policy Analysis Division 
•Financial Economist 

OFFICE Or INVESTIGATIONS AND SECURITY 

Director 

Deputy Director 

Chief, Investigations Division 

omci or AVIATION SYSTEM FLANS 

•Director 
•Deputy Director 

•Chief. System Requirements Division 
•Chief, Plans Development Division 
•Chief, Planning Support Staff 

o rncm or kkvtbon mental quality 

Director 
Deputy Director 

•Chief, Environmental Technical and Regu¬ 
latory Division 

•Chief Environmental Scientist 

OFFICE OP MANAGEMENT SYSTEMS 

Director 

Deputy Director 

Chief, Data Systems Division 

•Chief, Information and Statistics Division 

omci or du do it 

Director 
Deputy Director 

omci or SYSTEMS ENGINEERING MANAGEMENT 

Director 

•Deputy Director 
•Chief. Advanced Concepts Staff 
•Chief. Systems Engineering Division 
•Chief. Technical Programs Division 

AIR TRAFFIC SERVICE 

Director 
Deputy Director 

Chief, ATC System Programs Division 
Chief, Flight Services Division 
Chief. Airspace and Air Traffic Rules Division 
Chief, Automation Division 
•Chief. Airspace Obstruction and Airports 
Branch 

AIRPORTS REX VICE 

Director 
Deputy Director 

Chief and Assistant Chief, Development Pro- 
* grams Division 

•Chief and Assistant Chief, Airports Plan¬ 
ning Division 

•Chief, Environmental Planning Branch 
•Chief, Planning Grant Branch 
•Airport Planning Specialists, OS-13, 14 
•Civil Engineers. OS-13/14 
•Community Planners. OS-13/14 
•Chief, National 8vstem Planning Branch 
•Chief. Program Establishment Branch 
•Chief. Program Requirements Branch 
Chief. Compliance and Property Conveyance 
Branch 

•Airport Programs Specialists. 08-13/14 
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airway fAciunra ssavsci 

Director 
Deputy Director 
Executive Officer 

•Technical Assistant to the Director 
Dlvislon/Staff Chiefs and Assistant Division 
Chiefs 

Supervisory Engineer 
•Program Analysis Officer 
•Technical Officer 
•Technical Officer Representative 

CIVIL AVIATION MBCtTUTT SCR VI Cl 

Director 

Deputy Director 

•Executive Officer 

•Chief, Technical Security Division 

•Chief. Ground Operations Security Division 

•Chief. Air Operations Security Division 

•Chief. Operations Liaison Stott 

•Chief. Foreign Air Carrier Security Division 

PUG FIT STANDARDS BCR VICE 

Director 

Deputy Director 

Chief. Engineering and Manufacturing Divi¬ 
sion 

•Chief. Air Carrier Division 
•Chief. General Aviation Division 

Locrnmcs sntvtrK 

Director 
Deputy Director 

Chief and Assistant Chief. Contracts Division 
Procurement Officer, OS-13 and above 
Contract Price Analyst. OS-13 and above 
Contract Specialist, OS-13 and above 
Supervisory Contract Specialist 
Supervisory Property Administration Special- 
1st 

Property Administration Specialist, OS-13 
and above 

Transportation Specialist. 06-18 and above 
•Industry Ldalxon Officer 
•Chief and Assistant Chief, Policy and Plans 
Division 

•General Supply Officer, 08-13 and above 
(Plans Branch| 

•Chairman. Contract Review Board 
•Chairman, Sole Source Board 
•Minority Small Business Coordinator 
•Chief and Assistant Chief. Material Manage¬ 
ment Division 

•Chief. Personal Property Management 
Branch 

•Program Analyst (Communications). 06-14 
•Communications Management Specialist, 
08-13 

•Space. Property and Communications Of¬ 
ficer. 08-13 

•Chief, Real Property and Space Management 
Branch 

•Oenerai Supply Specialist (Furniture 
Standards) 

•Chief and Assistant Chief, Industrial Divi¬ 
sion 

•Industrial Engineer. OS-14 and above 
•Industrial Specialist, 06-13 and above 
•Chief, Plans Branch 
•Procurement Analyst (Plans Branch) 

SrsrXMA RESEARCH AND DEVELOPMENT SERVIC* 

Director 
Deputy Director 

Division Chiefs and Assistant Division Chiefs 
•Technical Advisor, ATC Systems Division 
•Chief, Program Management 8tafl 
•Assistant Chief, Program Management Staff 
•Chief, Special Program Stair. Aircraft Safety 
A Noite Abatement Division 
•Chief. Spectrum Analysis Branch. Analysis 
Division 

METROPOLITAN WASHINGTON AIRPORT* 

•Director 
•Deputy Director 
Airport Managers 
Headquarters Staff Chiefs 
•Special Assistants 


•New listing. 


•Oenerai Attorney 

•Chief. Contract Property Management 
Branch (08-12) 

Chiefs, Operations and 6afety Divisions 
Chiefs and Assistant Chiefs. Engineering and 
Maintenance Divisions 
Chlefe. Engineering Branches 
•Chief. Revenue Contract Branch (OS-12) 
Chiefs and AwUtant Chiefs, Financial Man¬ 
agement Divisions 

•Chiefs, Property Management Branches 
(OS-13) 

Contract Specialists and Negotiators, 08-13 
and above 

•Operations and Safety Officers 
•Engineers and Architects. 08-13 and above 
•Chiefa Budget and Administrative Branches 
•Chiefs. Fiscal Administration Branches 

ornct or personnel and training 

•Director 
•Deputy Director 

omex or labor relations 

•Director 
•Deputy Director 

omci or ACCOUNTING AND AUDIT 

•Director 
•Deputy Director 

•Technical Assistant to the Director 
•Division Chiefs and Assistant Division 
Chiefs 

•Supervisory Auditors 

NATIONAL AVIATION FACILITIES EXPERIMENTAL 
CEN TE R 

Director 

Deputy Director 
Executive Officer 

•Chief. Engineering Management Stall 
Center Counsel 
•Chief. Logistics Division 
•Chief, Contracts and Purchase Branch 
•Chief, Materiel Branch 
•Chief. Audit Division 
•Chief, Air Traffic Systems Division 
•Chief. Systems Test Branch 
•Chief, Surveillance Systems Branch 
•Chief, Laboratory Management Branch 
•Chief. Systems and Engineering Equipment 
Branch 

•Chief, Simulation and Analysis Division 
•Chief. Analysis Branch 

•Chief. Systems Development Branch 
Electronics Engineer. 08-14 
•Chief, System Engineering Section 
•ATC Specialist RAD. 08-14 
Chief. Communications and Outdance Divi¬ 
sion 

•Chief, Landing Branch 

Chief. Communications and Navigation 
Branch 

Chief. Aircraft and Airports Safety Division 
•Chief, Structure* Branch 
•Chief, Propulsion and Fire Protection 
Branch 

♦Chief, Instruments and Flight Test Branch 

•Chief. Airports Branch 

•Chief. Supporting Services Division 

•Chief. Aviation Facilities Division 

•Chief, Flight Operations Branch 

•Chief, Investigations and Security Division 

AERONAUTICAL CENTER 

Director 

Deputy Director 

Executive Officer 

•Aeronautical Center Counsel 

♦Chief, Operations Staff 

•Chief. Civil Rights Staff 

•Chief. Personnel Management Division 

•Chief. Accounting Division 

•Chief. Budget Division 

•Chief, Administrative Services Division 

•Chief. Plant Engineering Division 

•Chief. Procurement Division 

•Chief. Contracting Branch 

•Chief, Contract Management Branch 


•Chief. Procurement and Systems Branch 
•Chief, Electrical. Electronics and Realty 
Contracting Section 

•Chief. Aviation. Medical and Training Con¬ 
tracting Section 

•Chief. Electrical and Electronics Manage 
ment Section 

•Chief. Aviation. Medical and Training Man 
agement Section 
•Chief. Audit DlvUton 

•Chief, Investigations and Security Division 
•Chief, Civil Aeromedlcal Institute 
•Chief. Flight Standards Technical Division 
•Chief. Data Sendees Division 
Chief, PAA Depot 

•Superintendent, FAA Management Trmlntiu 
School 

Chief. Aircraft Services Base 
Superintendent, FAA Academy 
•Chief. Airways Engineering Support Divi¬ 
sion 

REGIONS 

Regional Director (Includes Assistant Ad 
mlnlstratora and Deputy Assistant Admin 
lstraton for Europe. Africa and Mlddn 
East Regions) 

Deputy Regional Director 
Executive Officer 

•Area Managers, San Juan and Balboa 
Resident Directors, Guam and Samoa 
Supervisory Auditor 

Procurement Officer/Speclallst, 08-13 and 
above 

Supply Management Officer/Special 1st, OS 
13 and above 
•Chief. Civil Righta SUIT 
Realty Supply Officer/Specialist. OS-13 and 

above 

Realty Officer 
Regional Counsel 
Medical Officer 
Chief. Accounting Division 
Chief and Assistant Chief of au Air Train* 
Plight Standard*. Airports. Airway Facili¬ 
ties Division 

•Chief. Air Transportation Security Divlslcu 
•Chief. Air Security Branch 
•Chief. Air Transportation Security Field 
Office 

•Principal Security Inspector (some 08 
12 *) 

•Chief and Aatlstant Chief. Logistics Division 
•Supervisory Contract Specialist 
•Chief and Assistant Chief of a Oenerai Avi¬ 
ation District Office. Air Carrier District 
Office, Flight Standards District Office, and 
Airports District Office 
Principal Inspector, except at a Flight In¬ 
spection National Field Office, with a UU< 
such aa Air Carrier Inspector, Oenerai Avi 
alien Inspector, Air Carrier Operations In¬ 
spector, Aviation Operations Inspector 
Aviation Safety Officer/Inspector, Airborn- 
Instrument Specialist, Aviation Malnt« 
nance Specialist, Aviation Electronic Sp* 
dal 1st 

Aviation Safety In^pector/Specialist (Marm 
factoring), 08-13 and above 
Aerospace Engineer, 08-13 and above 
Flight Teat Pllot/8peclallst. OS-13 and above 

Justification for Znclubson of Fomtioms in 
Appentux C Occufikd bt Incumbents Br 
loN 08-13 

ciiuf, contract/ PRoriamr management 

BRANCH 

(Supervisory Contract Administrator. 

WA-3460. 08-1102-12) 

The incumbent of this position supervise 
the Contract Management Branch and Is re¬ 
sponsible for the administration of air car¬ 
rier. tenant, and concessionaire contracts ut 
Washington National Airport, He also over¬ 
sees collection, disbursement, safeguarding 
and preliminary accountability of mrlou 1 - 
fund* collected or disbursed through Oov- 
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rrnment operation* At Washington National 
Airport. 

chief. revenue contract branch 

(Supervisory Contract Specialist. WA-3319. 
08-1102-12) 

Ihc incumbent of this position supervisee 
the Revenue Contract Branch and Is respon¬ 
sible for the administration of air carrier, 
tenant, and concessionaire contracts at Dul- 
tea International Airport. He also oversee* 
collection, disbursement, safeguarding, and 
preliminary accountability of various funds 
collected or disbursed through Government 
operations At Dulles. 

enters, pfiomrrr management branches 

(General Supply Officer, W A-1291, GS-2001- 
12. Washington National Airport) 
(General Supply Officer. WA 1290. GS-2001 
12, Dulles International Airport; 

The Incumbents of these positions super- 
vise the Property Management Branches of 
National and Dulles Airports. They are re¬ 
sponsible for the procurement of equipment, 
supplies, material*, and services for the Air¬ 
ports. They are also responsible for the phys¬ 
ical accountability of real as well as per¬ 
sonal property at the Airports. 

PRINCIPAL StCUIUTT INSPECTOR 

(Security Specialist. NW-5250, 03-060-12) 

The Incumbent of this position serves as 
Principal Security Agent assigned to select 
air carriers and represent PAA on all aviation 
security matters involving these carriers 
In this capacity, he plays a major role In 
approving the security programs of the car¬ 
riers. 

HI. Saint Lawofncx Seaway Development 

CORPORATION 

Assistant Administrator/Resident Manager 
Assistant Administrator for Development 
General Counsel 
Comptroller 

•Director. Office of Procurement A Supply 
(08-13) 

•Director, Office of Comprehensive Planning 
(OS-14) 

IV. Urban Mass Transportation Adminis¬ 
tration 

Special Assistant to the Administrator 
•Special Assistant to Deputy Administrator. 
Associate Administrator for Administra¬ 
tion 

•Contract Price Analyst 

Procurement Analyst 

Financial Manager 

supervisory Auditor 

Contract Specialist OS-13 and above 

Auditor. 03-13/14 

•Management Analyst GS-1S and above 
•Accountants OS-13 and above 
•Budget/Analyst OS-13 and above 
•Director, Office of Administrative Services 
•Director. Office of Procurement and Third 
Party Contract Review 
Chief Counsel 
Assistant Chief Counsel 
Attorney Advisor OS-13 and above 
Director of Civil Rights 

Equal Opportunity Specialist OS-13 and 
above 

Associate Administrator for Policy and Pro¬ 
gram Development 

• Director, Office of Program Development 

• Director, Office of Program Evaluation 

• Director. Office of Policy Research 
•Associate Administrator for Transit As¬ 
sistance 

• Director, Office of Grants Assistance 
•Director. Office of Program Support 

• Director. Office of Program Analysis 


• New listing. 


Urban Mam Transportation Representative 
OS-13 and above 

•General Engineers 09-13 and above 
•Mechanical Engineers OS-13 and above 
•Relocation Specialist OS-13 and above 
•Transit Operations Specialist 06-13 
•Program Analyst OS-13 and above 
Associate Administrator for Research and 
Development 

•Director Office of Bus and Para transit 
Technology 

•Director. Office of Rail Technology 
•Director. Office of Safety and Product Qual¬ 
ification 

•Director. Office of New Systems and Auto¬ 
mation 

•Electrical Engineer 08-13 and above 
•Electronic Engineer 08-13 and above 
•Safety Engineer 08-14 and above 
•Operations Research Analyst GS-13 and 
above 

•Director A O.T. Applications Division 
Director UMTA Program*— High Speed 
Ground Teat Center—Pueblo. Colorado 
•Associate Administrator for Transportation 
Management and Demonstrations 
•Transit Industry Liaison 08-16 
•Director. Office of Transit Management 
•Director, Office of Services Methods Demon¬ 
strations 

♦Transportation Project Manager 05-13 and 
above 

•Community Planners OS-13 and above 
Regional Directors and Chiefs 

V, Federal Highway Administration 
Executive Director 

Omc* or THI CHIEF COUNCIL 

Chief Counsel 
Deputy Chief Counsel 
Assistant Chief Counsel 

orncK or program review and investigations 
Director 

OFFICE or CIVIL RIGHTS 

Director 

Chief. Contract Compliance Division 
Civil Rights Specialist. OS-13/14, engaged In 
Contract Compliance Review 

NATIONAL HIGHWAY INSTITUTE 

Director 

State Programs Officer 
Assistant State Programs Officer 
Federal Programs Officer 
Assistant Federal Programs Officer 
University and Industry Programs Officer 
Assistant University and Industry Programs 
Officer 

ASSOCIATE ADMINISTRATION POE PLANNING 

Associate Administrator 
Director, Office of Program and Policy Plan¬ 
ning 

Chief. Transportation Economics Division 
Chief. Policy Planning Dlvtslon 
Chief. Program Coordination Division 
Director. Office or Highway Planning 
Chief. Program Management Division 
Chief. Urban Planning Division 

ASSOCIATE ADMIN18TBATOR FOR RESEARCH AND 
DEVELOPMENT 

Associate Administrator 
• Program Coordinator 
Director, Office of Research 
Director, Office of Development 
Chief. Program Analysis Staff 
Chief, Structures A Applied Mechanics Divi¬ 
sion 

Deputy Chief, Structures A Applied Mechan¬ 
ics Division 

Chief. Bridge Structures Group 
Chief. Protective Systems Group 
Chief, Pavement Systems Qroup 
Chief. Materials Dlvtslon 
Deputy Chief, Materials Division 


Chief. Soils A Exploratory Techniques Group 
Chief, Paving A Structure Materials Oroup 
Chief, Chemistry A Coatings Oroup 
Chief. Traffic Systems Division 
Deputy Chief, Traffic Systems Division 
Chief, Analysis and Experimentation Oroup 
Chief. Systems Development A Technology 
Oroup 

Chief, Systems Requirements A Evaluation 
Oroup 

Chief, Environmental Design A Control Divi¬ 
sion 

Deputy Chief, Environmental Design A Con¬ 
trol Division 

Chief. Socio-Economic A Environment Oroup 
Chief. Environmental Control Oroup 
Chief. Engineering Services Division 
Chief. Electronic Instrumentation Group 
Chief, Computer Technology Group 
Chief, Mechanical Design A Experimentation 
Fabrication Group 
Chief, Implementation Division 
Deputy Chief, Implementation Division 
Chief. Engineering Location A Design Oroup 
Chief. Construction, Materials and Methods 
Oroup 

ASSOCIATE ADMINISTRATOR FOR RIGHT-OF-WAT 
AND ENVIRONMENT 

Associate Administrator 
Director. Office of Environmental Policy 
Chief, Environmental Programs Division 
Chief, Environmental Quality Division 
Director. Office of RIght-of-Way 
Chief, Real Property Acquisition Division 
Chief, Relocation Assistance Division 

ASSOCIATE ADMINISTRATOR FOR ENGINEERING 
AND TRAFFIC OPERATIONS 

Associate Administrator 
Director, Office of Highway Operations 
Chief, Federal Highway Projects Division 
Chief, Foreign Projects Division 
Chief. Construction and Maintenance Divi¬ 
sion 

Highway Engineer. 08-16. Construction and 
Maintenance Division 

Chief. Defense Plana and Operations Divi¬ 
sion 

Director, Office of Traffic Operations 
Chief. Traffic Performance and Analysis Di¬ 
vision 

Director. Office of Engineering 
Chief, Federal-Aid Division 
Chief. Highway Design Division 
Chief. Bridge Division 

Highway Engineer, 03-16, Divisions In Of¬ 
fice of Engineering 

ASSOCIATE ADMINISTRATOR FOR MOTOR CARRIERS 
AND HIGHWAY SAFETY 

Associate Administrator 
Director. Office of Highway Safety 
Chief, Program Management Division 
Chief. Technical Development and Standards 
Division 

Director, Bureau of Motor Carrier Safety 
Deputy Director, Bureau of Motor Carrier 
Safety 

Chief, Regulations Division 
Chief, Compliance Division 
Deputy Chief, Compliance Division 
•Chief, Accident Analysis Division 

ASSOCIATE ADMINISTRATOR FOR ADMINISTRATION 

Associate Administrator 
Deputy Associate Administrator 
•Chief. Operations and Services Division 
•Director, Office of Contracts and Procure¬ 
ment 

•Chief, Procurement Management Support 
Division 

•Chief, Services Procurement Division 
•Chief. Contract Administration Division 
•Senior Procurement Analyst 
Supervisory Contract and Procurement Spe¬ 
cialist. OS-13/14 
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pn i> nt5TALUT!OKfi 

Keglonoi Federal Highway Administrator or 
Regional Engineer 

Deputy Regional Federal Highway Admin¬ 
istrator 

Director, Office of Federal Highway Projects 
Deputy Director. Office of Federal Highway 
Projects . 

Chief, Construction Division or Director. Of¬ 
fice* of Construction and Maintenance 
Regional Civil Rights Officer. OS-14 
Civil Rights Specialist, GS-13 
Regional Audit Manager 

•Auditor-in-Charge or Assistant Regional 
Audit Manager for (State) 

•Division Administrator 
Director. Motor Carrier Safety Office 
Regional Hazardous Materials Officer 
Regional Accident Investigator 
Motor Carrier Safety Investigator 

4 

VL Flocoal Railroad An mikistmtion 
omet or the aomuiiitutoi 

Deputy Administrator 

Special Assistant to the Administrator 

Executive Director, Minority Resource Center 

Civil Rights Officer 

Director, Office of Public Affairs 

office or punhwo and budget 

DEVELOPMENT 

Director 

Chief, Budget Development Division 
Chief. Planning Division 
Chief. Program Review Division 

omcl or ADMIN IS TEATION 

Associate Administrator 
Director, Office of Procurement 
Director, Office of Administrative Operations 
Contract Officers. 08-13/14 

e r ne s or the nun counsel 

Chief Counsel 
Assistant Chief Counsels 
Contract Counsel 

om ci or federal assistance 

Associate Administrator 

Direc tor. Office of Rail Assistance Programs 

Director. Rail Freight Division 

Chief. Rail Passenger Programs Division 

Director. Office of 8tate Rail Programs 

Manager. State Safety Program 

Chief. Planning Assistance Division 

Chief. Programs Division 

northeast coasmox project 

Director 

Deputy Director 

Chief, Engineering Division 

Chief. Operations Division 

Chief. Project Control Division 

Chief. Planning and Analysis Division 

orm or research and wmoFHiKt 

Associate Administrator 
Dtrector. Office of Freight Systems 
Director. Officer of Passenger Systems 
Director. Office of Rail Safety Research 

omex or folict and froceam development 

Associate Administrator 
Deputy Associate Administrator 
Director. Office of Hall Economics and Policy 
Development 

Director. Office of Rail Sy-terns Analysis and 
Program)! Division 

Director. National Rail Systems Project Office 
office or safety 

Associate Administrator 
Deputy Associate Administrator 
Director. Office of Safety Program# 

Dtrector. Office of Standard* and Procedures 


•New listing. 
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UCIONAI OI FI CXJf 

Regional Administrator* 

Directors of Safety 
Director* of Federal A s si s t a nc e 

T*AKsraiTATXOX TEST CCJIIB 

Director 

AUUUU RAXl-ROAD 

General Manager 

Assistant General Manager 

Chief. Administration Division 

Real Estate Officer 

Contracts and Procurement Officer 

Chief Counsel 

Operations Officer 

Traffic Officer 

VII National Highway Tnmc Safett 
Adminlvtratiow 

uITX4.lt OF Til* ADMINISTRATOR 

Director. Office of Civil Rights 
Equal Opportunity Specialist. OS-13 and 
above. engaged in Contract Admlnhtra- 
Uon 

Chief Counsel 

Attorney-AdvlHor all grade levels 

OFFICE or TUE ASSOCIATE AMmUfinuTOt 

rut motor vciucuc programs . 

Associate Administrator 
Director, Engineering Test Facility 
Chief, Project Engineering Division 
Chief. Testing Operations Division 
Director. Engineering Systems Staff 
Cost and Lead-Time Engineer and Cost 
and Lead-Time Analyst 
Director. Office of Standards Enforcement 
Chief. Validation Division 
Chief. Verification Division 
All other Office of Standards Enforcement 
professional personnel, regardless of grade 
level. 

Director, Office of Crash Avoidance 
Chief, Driver Environment Division 
Chief, Handling and Stability Division 
Chief, Tire Division 

All other Office of Crash Avoidance profes¬ 
sional personnel, G8-13 and above. 
Director. Office of Craahworthiness 
Chief. Standards Engineering Division 
Chief, Standards Preparation Division 
Chief. Automobile Ratings Division 
All other Office of Crash worthiness profes¬ 
sional personnel. 08-13 and above. 
Director. Office of Defects Investigation 
AU other Office of Defects Investigation pro¬ 
fessional personnel. 

Any other employees, regardless of grade, 
designs ted In MVP to servo as Contract 
Technical Managers and supervisor* of 
such employees, 

office of the associate administratoe rox 

TX ATTIC SAFETY PROGRAMS 

Associate Administrator 

Director, Office of Driver and Pedestrian Pro¬ 
grams 

Chief, Program and Demonstration Man¬ 
agement Division 
Chief, Demonstrations Branch 
Chief. Program Definition Branch 
Chief. Demonstration Evaluation Division 
Chief. Enforcement and Emergency Serv¬ 
ices Division 

Chief. Emergency Medical Services 
Branch. 

Chief. POllce Traffic Services Branch 
Chief. Driver and Pedestrian Education 
Division 

Chief, Driver Programs Branch 
Chief. Pedestrian and Cyclist Branch 
Chief. Safety Belt Usage Branch 
Chief, Driver Licensing and Adjudication 
Division 

Chief. Licensing and Regulations Branch 
Chief. Adjudication Branch 
Chief. Driver Register Branch 


Director. Office of Stale Program Assistant 
Chief, Program Management Division 
Chief, Manpower Development Division 
Chief, Program Review and Analysis Di¬ 
vision 

Chief. Informal ion and Records System - 
Division 

Director. Office of State Vehicle Program 
Chief. Engineering and Demonstration* Di¬ 
vision 

Chief. Vehlcles-ln-Uec Standard* Branch 
Chief. State Program Division 
All other Office of State Vehicle Prc 
grams professional personnel. GS 1*3 
and above. 

Any other employees, regardless of grade 
designated In TSP to serve as Contra^ 
Technical Manager* and supervisor* of 
such employees. 

omex OF THE ASSOCIATE ADMiwumw TOR 
FOE RESEARCH AND DEVELOPMENT 

Associate Administrator 
Director. Office of Vehicle Safety Research 
Chief. Crash Avoidance Research Divhflo 
Chief, Structures Research Division 
Director. Safety Research Laboratory 
Chief. Braking Systems Division 
Chief, Occupant Restraint Systems Di¬ 
vision 

Chief. Tire Systems Division 
Director, Office of Statistics and Anaiy>* 
Chief. Mathematical Analysis Division 
Chief. Accident Investigation Division 
Chief. Statistical Programs Division 
Director. Office of Driver and Pedestrian Rc 
search 

Any other employees, regardless of grad- 
designated in RAD to serve as Contra* 
Technical Manager*, and supervisors o: 
such employees. 

OFFICE OF THE ASSOCIATE ADMINISTRATOR 
FOR PLANNING AND EVALUATION 

Associate Administrator 
Director. Office of Program Planning 
Director. Office of Program Evaluation 
Any other employees, regardless of grad. 
designated In P&K to serve as Contrs* 
Technical Managers, and supervisors of 
such employees. 

OFFICE OF THE ASSOCIATE ADMINISTRATOR 
FOR ADMINISTRATION 

Associate Administrator 
Director, Office of Contracts and Ptocuremei 
Contract Specialist. 08-13. 14 
Director, Office of Financial Management 
Director, Office of Management Service 
Chief, Technical Services Division. Chirr 
General Services Division 
Any other employees, regardless of grad' 
designated in ADMIN to serve as Contra- 
Technical Manager*, and supervisor* of 
nuch employees. 

Any other employees regardless of grade that 
designates the contractor to perform 
graphic* or other art work. 

REGIONAL omcxs 
Regional Administrator* 

Any other NHTSA employees, regard l of 
grade, designated to serve a* a Contra 
Technical Manager, and stipervleor* of such 
employees. 

VIIJ. United States Coast Guard 

Commandant 
Vice Commandant 
Chief of Staff 
•Deputy Chief of 8laff 
Comptroller 
Deputy Comptroller 
Chief, Procurement Division 
Chief, Administrative and Review Branch 
Chief, Quality Amuranc* Division 
Supervisory Contract Specialist, 06-13 and 
above 
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Contract Specialist. 06-13 and above 
Chief, Office of Operations 
Deputy Chief, Office of Operations 
Chief. Office of Engineering 
Deputy Chief, Office of Engineering 
Chief Counsel 
Deputy Chief Counsel 

Chief. Claims and Litigation Division, Of¬ 
fice of Chief Counsel 

•Chief. Procurment Law Division, Office of 
Chief Counsel 

Chief, Office of Merchant Marine Safety 
Deputy Chief, Office of Merchant Marine 
Safety 

Chief, Merchant Vessel Documentation Divi¬ 
sion 

•Chler. Merchant Marine Technical Division 
•Chief, Merchant Vessel Inspection Division 
- Assistant Chief, Merchant Vessel Inspection 
Division 

•Chief. Merchant Vessel Personnel Division 
•Traveling Inspector, Office of Merchant Ma¬ 
rine Safety 

• Chief. Cargo 4c Hazardous Materials Divi¬ 

sion 

• Assistant Chief. Cargo & Hazardous Mate¬ 

rials Division 

Chief, Office of Research and Development 
Deputy Chief, Office of Research and Devel¬ 
opment 
Chief Scientist 

Chief, Office of Boating Safety 
Deputy Chief, Office of Boating Safety 
•Chief, Boating Technical Division 
•Chief. State Liaison and Compliance Divi¬ 
sion. Office of Boating Safety 
Commander, U S. Coast Guard Districts 
Officer in Charge. Marine Inspection Office 
captain of the Port 
Director, Great Lakes Pilotage Staff 
Chief. Office of Civil Rights 
•Deputy Chief. Office of Civil Rights 
•Equal Opportunity Specialist (Employ¬ 
ment). G8~I 3. Office of Civil Rights 
Civil Rights Specialist, GS-13 and above. 

engaged la Contract Compliance Review 
Chief, Office of Marine Environment and 
Systems 

Deputy Chief. Office of Marine Environment 
and Systems 
Chief. Bridge Division 
•Assistant Chief. Bridge Division 
Project Manager, Deepwater Ports Project 
•Assistant Project Manager, Deepwater Ports 
Project 

•Chief. Marine Environmental Protection 
Division 

•Assistant Chief, Marine Environmental Pro¬ 
tection Division 

•Chief. Port Safety & Law Enforcement Di¬ 
vision 

•Assistant Chief, Port Safety & Law Enforce¬ 
ment Division 

• District Chiefs of Staff 

•District Chiefs. Boating Safety Division 
•District Chiefs, Engineering Division 
•District Chiefs, Naval Engineering Branch 
•District Comptrollers 
•Dtstrlct Chiefs. Marine Safety Branch 
•Commanding Officer. Marine Safety Office 

Arrvsoix D— Extract from Awcndix C or 
Cim Sravicx Federal Pksbonnel Manual 
System on Strcul Government Employ- 
us (Including Guideline* roa Obtaining 
AND UTILIXINO Tit* SEBVICES OP SPECIAL 
GOVERNMENT EMPLOTEES) 


Appendix E—Statutes Regulating Post— 
Employment Resfonbisiuttes or Gotern- 
ment and Special Government Employ¬ 
ee* 

i 30? Disqualification of former officer* and 
employee* m matter* connected wtth 
former duties or official rerponsibllitiea; 
disqualification of partner*. 

(a) Whoever, having been an officer or 
employee of the executive branch of the 

•New listing. 


RULES AND REGULATIONS 

United States Government, of any independ¬ 
ent agency of the United States, or of the 
District or Columbia, including a special 
Government employee, after his employ¬ 
ment has ceased, knowingly acu as agent or 
attorney for anyone other than the United 
States in oonnectlon with any judicial or 
other proceeding, application, request for a 
ruling or other determination, contract, 
claim, controversy, charge, accusation, ar¬ 
rest. or other particular matter involving a 
specific party or parties in which the United 
States is a party or has a direct and sub¬ 
stantia! Interest and in which he partici¬ 
pated personally and substantially as an offi¬ 
cer or employee, through decision, approval, 
disapproval, recommendation, the rendering 
of advice. Investigation, or otherwise, while 
tjo employed, or 

(b) Whoever, having been so employed, 
within one year after hU employment has 
ceased, appears personally before any court 
or department or agency of the Oovrrn- 
knent as agent, or attorney for. anyone other 
♦ then the United State* in connection with 
•any proceeding, application, request for a 
ruling or other determination, contract, 
claim, controversy, charge, accusation, ar¬ 
rest. or other particular matter involving a 
specific party or parties in which the United 
Staten is a party or directly and substantial¬ 
ly interested, and which was under his of¬ 
ficial responsibility as an officer or employee 
of the Government at any time within a 
period of one year prior to the termination 
of such responsibility— 

Shall be fined not more than $10,000 or 
Imprisoned for not more than two years, or 
both: Provided . That nothing in subsection 
(a) or (b) prevent* a former officer or em¬ 
ployee. including a former special Govern¬ 
ment employee, with outstanding scientific 
or technological qualifications from acting as 
attorney or agent or appearing personally in 
connection with a particular matter in a 
scientific or technological field If the head 
of the department or agency concerned with 
the matter shall make a certification in writ¬ 
ing. published in the Federal Register, that 
the national Interest would be served by such 
action or appearance by the former officer 
or employee. 

(c) Whoever, being a partner of an officer 
or employee of the executive branch of the 
United States Government, of any independ¬ 
ent agency of the United States, or of the 
District of Columbia, Including a special 
Government employee, acts as agent or at¬ 
torney for anyone other than the United 
States, in connection with any judicial or 
other proceeding, application, request for a 
ruling or other determination, contract, 
claim, controversy, charge, accusation, arrest, 
or other particular matter in which the 
United States is a party or has a direct and 
substantia] interest and in which such of¬ 
ficer or employee of the Government or 
special Government employee participates or 
has participated personally and substantially 
a* a Government employee through decision, 
approval, disapproval, recommendation, the 
rendering of advice, investigation or other¬ 
wise. or which is the subject of his official 
responsibility— 

Shall be fined not more than $5,000. or im¬ 
prisoned not more than one year, or both. 

A partner of a present or former officer or 
employee of the executive branch of the 
United State* Government, of any independ¬ 
ent agency of the United State*, or of the 
District of Columbia or of a present or former 
special Government employee shall as such 
be subject to the provision* of sections 203. 
203. and 20? of this title only as expreesly 
provided In subsection (c) of this section. 
(Added Pub. L. 87-849. 1 1(a), C*t 23. 1902. 
70 Stat. 1123.) 
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1208 Act* affecting a personal financial 
tntcrc*t. 

(a) Except as permitted by subsection (b) 
hereof, whoever, being an officer or employee 
of the executive branch of the United States 
Oovemment. of any independent agency of 
the United Staten, or of the DHtrlct of 
Columbia. Including a special Government 
employee, participates personally and sub¬ 
stantially as a Government officer or em¬ 
ployee. through decision, approval, disap¬ 
proval. recommendation, tho rendering of 
advice, investigation, or otherwise, in a judi¬ 
cial or other proceeding, application, requoet 
for a ruling or other determination, contract, 
claim, controversy, charge, accusation, ar¬ 
rest, or other particular matter in which, to 
his knowledge, he. hi* spouse, minor child, 
partner, organization In which he is serving 
a* officer, director, trustee, partner or em¬ 
ployee, or any person or organization with 
whom ho Is negotiating or haa any arrange¬ 
ment concerning prospective employment, 
haa a financial Interest— 

Shall be fined not more than $10,000, or 
imprisoned not more than two years, or both 

(b) Subsection (a) hereof shall not apply 
(l) If the officer or employee first advises the 
Government official responsible for appoint¬ 
ment to his position of the nature and cir¬ 
cumstance* of the Judicial or other proceed¬ 
ing. application, request for a ruling or other 
determination, contract, claim, controversy, 
charge, accusation, arrest, or other particular 
matter and makes full disclosure of the 
financial interest and receives in advance a 
written determination made by ouch official 
that the Interest I* not so substantial as to 
be deemed likely to affect tho Integrity of 
the services which the Government may ex¬ 
pect from such officer or employee, or (2) 
if. by general rule or regulation published in 
the Federal Register, the financial interest 
has been exempted from the requirement* of 
clause (1) hereof as being too remote or too 
Inconsequential to affect the integrity of 
Government officero* or employees* services 
(Added Pub. L. 87-849, » 1(a). Oct 23. 1982. 
76 Stat. 1124.) 

New 18 VjS.C . 208. This section forbids cer¬ 
tain action* by an officer or employee of the 
Government in hi* role a* a servant or repre¬ 
sentative of the Government. It* thrust is 
therefore to bo distinguished from that of 
sections 203 and 203 which forbid certain 
actions in his capacity as a representative of 
persons outside the Government. 

Subsection (a) In substance requires an 
officer or employee of the executive branch, 
an independent agency or the District of 
CotumblA, including a special Government 
employee, to refrain from participating as 
such in any matter in which, to his knowl¬ 
edge, he. his spouse, minor child or partner 
has a financial Interest. He must also remove 
himself from a matter In which a business or 
nonprofit organization with which he is con¬ 
nected or is seeking employment has a fi¬ 
nancial interest. 

Subsection (b) permit* live agency of an 
officer or employee to grant him an ad hoc 
exemption from subjection (a) If the oumide 
financial interest in a matter is deemed not 
substantial enough to hAve an effect on tho 
integrity of his services. Financial interest* 
of this kind may also be made nondisqualt- 
fying by a general regulation published in the 
Pedesal Hecihte* 

Section 208 1* similar in purpose to the 
former 18 US.C. 434 but prohibits a greater 
variety of conduct than the -transaction of 
business with • • • |a] business entity** 
to which the prohibition of section 434 was 
limited. In addition, the provision In section 
208 including the Interest* of a spouse and 
other* 1* new. a* is the provision authorizing 
exemptions for insignificant interest. 

(PR Doc 77 1284 Piled 1-13-77;8:45 om( 
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NOTICES 


DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 
FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of Information available to the 
Department of Labor from Its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are de¬ 
termined to be prevailing for the de¬ 
scribed classes of laborers and mechanics 
employed in construction activity of the 
character and in the localities specified 
therein. 

The determinations in these decisions 
of such prevailing rates and fringe bene¬ 
fits have been made by authority of the 
Secretary of Labor pursuant to the provi¬ 
sions of the Davis-Bacon Act of March 
3. 1931, as amended (46 Stat. 1494, as 
amended. 40 U.S.C. 276a) and of other 
Federal statutes referred to In 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determinations by the Secretary 
of Labor under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Fed¬ 
eral Regulations, Procedure for Prede¬ 
termination of Wage Rates. (37 FR 
21138) and of Secretary of Labor's Or¬ 
ders. 12-71 and 15-71 (36 FR 8755. 8756). 
The prevailing rates and fringe benefits 
determined in these decisions shall, in ac¬ 
cordance with the provisions of the fore¬ 
going statutes, constitute the minimum 
wages payable on Federal and federally 
assisted construction projects to laborers 
and mechanics of the specified classes en¬ 
gaged on contract work of the character 
and In the localities described therein. 

Good cause Is hereby found for not 
utilizing notice and public procedure 
thereon prior to the Issuance of these de¬ 
terminations as prescribed in 5 U.S.C. 
553 and not providing for delay in effec¬ 
tive date as prescribed in that section, 
because the necessity to issue construc¬ 
tion industry wage determination fre¬ 
quently and in large volume causes pro¬ 
cedures to be Impractical and contrary 
to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of pub¬ 
lication In the Federal Register without 
limitation as to time and are to be used 
In ac cordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ap¬ 
plicable decision together with any modi¬ 
fications issued subsequent to its publica¬ 
tion date shall be made a part of every 
contract for performance of the de¬ 
scribed work within the geographic area 


Indicated as required by an applicable 
Federal prevailing wage law and 29 CFR, 
Part 5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcontrac¬ 
tors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 

Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information ob¬ 
tained concerning changes In prevailing 
hourly wage rates and fringe benefit pay¬ 
ments since the decisions were issued. 

The determinations of prevailing rates 
and fringe benefits made In the Modifica¬ 
tions and Supersedeas Decisions have 
been made by authority of the Secretary 
of Labor pursuant to the provisions of the 
Davis-Bacon Act of March 3. 1931, as 
amended (46 Stat. 1494. as amended. 40 
U.S.C. 276a) and of other Federal stat¬ 
utes referred to In 29 CFR 1.1 (Including 
the statutes listed at 36 FR 306 follow¬ 
ing Secretary of Labor’s Order No. 24- 
70) containing provisions for the pay¬ 
ment of wages which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and pur¬ 
suant to the provisions of Part 1 of Sub¬ 
title A of Title 29 of Code of Federal 
Regulations, Procedure for Predetermi¬ 
nation of Wage Rates. (37 FR 21138) and 
of Secretary of Labor's Orders 13-71 and 
15-71 (36 FR 8755. 8756). The prevailing 
rates and fringe benefits determined in 
foregoing General Wage Determination 
Decisions, as hereby modified, and/or 
superseded shall, In accordance with the 
provisions of the foregoing statutes, con¬ 
stitute the minimum wages payable on 
Federal and federally assisted construc¬ 
tion projects to laborers and mechanics 
of the specified classes engaged In con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
In ac cordance with the provisions of 29 
CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in the 
wages determined as prevailing is en¬ 
couraged to submit wage rate informa¬ 
tion for consideration by the Depart¬ 
ment. Further information and self-ex¬ 
planatory forms for the purpose of sub¬ 
mitting this data may be obtained by 
writing to the U.S. Department of Labor. 
Employment Standards Administration. 
Office of Special Wage Standards, Divi¬ 
sion of Wage Determinations. Washing¬ 
ton, D.C. 20210. The cause for not utiliz¬ 
ing the rule-making procedures pre¬ 
scribed in 5 UJS.C. 553 has been set forth 
in the original General Wage Determi¬ 
nation Decision. 


Modifications to General Wags 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
In the Federal Register are listed with 
each State. 


Arkansas: 

AR7G4130.. July 23. 1976. 

Florida: 

FL76-1133: FL76-1135_ No?. 26. 1976. 

Georgia: 

GA75-1025 - F*b. 38. 1975 

GA77-60Q5_ Jan. 4. 1977. 

Idaho: 

1075-5112. No?. 25, 1975. 

IUtnols: 

IL76-2126; IL75-2129_ Oct. 8. 1975. 

IL76-2131- Oct. 22. 1975. 

IL76 2149 . Dec. 10. 1975 

Kansas: 

KS76—4134 - July 30. 1975 

MAMAchusetta: 

MA76-2106- Sept. 3. 1975. 

Mississippi: 

MS75-1020 _.... Jan. SO. 1975. 

MS 7 5-1137 —. Doc. 17. 1975. 

Montana: 

MT7 0-6099; MT75-5100... Oct. 29. 1975. 

MT76-5103 - No?. 19. 1976 

Nevada: 

NV76-5004- Jan 4. 1977 

NV75-5080 .. Aug. 20. 1975 

NV76-5114- Dec. 10. 1276 

North Carolina : 

OA77-5006 _ Jan. 4, 1977. 

Oklahoma: 

OK76-4137; OK76-4139... July SO. 1975. 

OK76-4186 .. No?. 19. 1975 

OK76-4189 - Nov. 25. 1976 

South Carolina: 

OA77-5005 - Jan. 4. 1977. 

Vermont: 

VT76 2170 - Doc, 10. 1976 

Virginia: 

G A77-5003 - Jan. 4. 1977. 

Washington, D.C.: 

OA77-5005 .— Jan. 4. 1977 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of publication 
in the Federal Register arc listed with 
each State. 

Supersedeas Decision numbers are In 
parentheses following the numbers of 
the decisions being superseded. 

Florida: 

PL76-1018 (FL77-1004)_ Jan. 23. 1975- 

Maryland: 

MD76 3272 (MD77-3017); No?. 12. 1976 
MD76 - 3273 (MD77- 

3018): MD76-3274 (MD 
77-3019); MD76-3275 

(MD77 - 3020); MD75- 
3276 (MD77-3021). 

Oklahoma: 

OK76-4136 (OK77-4003).. July 30. 1975 

81gned at Washington. D.C.. this 7th 
day of January 1977. 

Rat J. Dolan. 

Assistant Administrator , 
Wage and Hour Division. 
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